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PROTEST OF MARINE SPACE ENCLOSURES, INC. 
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Come now Marine Space Enclosures, Ine. by their attorney 
and show: 

1. Protestants are a corporation doing business in the 
State of New York. Leading a consortium of prominent technical 
and production associates, they have in active preparation plans 
to construct on the waterfront of the City of New York a major 
complex of dwelling, hotel and office units, built over sub- 
aqueous parking, and ancillary facilities. Such plans include 
as an integral part construction of an advanced terminal for 


the world's great passenger liners. Planning officials of New 


York have in writing expressed "enthusiastic interest" in these 


plans, and preliminary consultations have begun. Protestants 
intend and expect to press forward actively and promptly. 

2. Protestants have proposed that their complex should be 
constructed on the Hudson River between 46th and 49th Streets, 
New York City, but this site, though undoubtedly the most suit- 
able, is not the only one at which it could be advantageously 


developed. An essential economic factor, however,is that 


passenger vessels should be free to employ its constituent 
terminal. 

3. The City of New York is the owner of waterfront facil- 
4ties and land within its physical jurisdiction suitable for 
use aS vessel terminals, including passenger vessels. 

4. Historically, the City has constructed: such terminals — 
and leased them for operation to various Ceramaciiconpentes 
or vessel operators. 

5. As of January 15, 1969, the City entered into agree- 
ments with the Port of New York Authority [FMC No. 1-2271], 
and with the Authority and (apparently) 18 steamship operators 


and agents providing substantially all major mown passenger 


liner service having terminus in New York [FMC T-2272], which 


agreements contain the following terms, among others: 

(a) The City will finance and the Port Authority will 
construct at an estimated cost exceeding $60 million, and 
thereafter the Authority will lease and operate, a new passenger- 
vessel terminal on the Hudson River in the area of West 45th - 
5ist Streets. The original term of lease of this terminal is 
20 years [T-2271 par. 3]. Pending completion of this permanent 
structure, four existing piers at separated sites are to be 
leased to the Authority for operation as an interim terminal. 

(b) The carriers agree that they will use the interim 
premises until the permanent terminal is ready, and that there- 
after for 50 years after expiration of the original term of 


the lease of such permanent terminal, that is, for a period of 


70 years, they will not (except in emergency) use any other 
terminal of any type in the Port of New York [T-2272 par. 3]. 
The City agrees to cancel existing obligations of these lines to 
use other of its facilities [T-2272 par. 1]. All passenger 
carriers may join in the agreement by becoming signatories, but 
none may use the facilities without so joining [T-2272 par. 9]. 
The City and the Authority promise never to authorize the use 
for passenger operations of any other property within their 
control, or to permit structures suitable for such operations 

to be provided anywhere in their jurisdiction, whether by new 
construction or alteration, the Authority agreeing to indemnify 
the City for any legal damages to which it may be adjudged 
liable on account of its refusal of such authorization or per- | 
mission [T-2271 par. 31(a)]. They promise not for 70 years to 
promote, finance, establish, construct, operate or maintain 

any other passenger terminal facility, or to authorize any other 
person to do so [T-2271 par. 31(b)J; and they agree to exact 

an undertaking from all passenger-ship operators to use no other 
facility in New York [T-2271 par. 31(c)]. 

6. Under the terms of these agreements the City must and 
will deny to the protestants land, piers, wharves, work permits 
and licenses necessary to acquire, construct, reconstruct, 
operate or maintain passenger-vessel terminal facilities, which 
are an integral part of the development plans of protestants; 
and all passenger-ship operators, whether or not at present 


signatories of these agreements, will be penalized if they 


patronize any such facilities of protestants located anywhere 


within the jurisdiction of the City or the authority. The pro- 
testants are therefore effectually precluded from proceeding 

with their plans so far as they include and depend on a passenger- 
ship terminal. : 

7. Agreements Nos. T-2271 and T-2272 are agreements between 
common carriers and other persons subject to the Shipping Act, 
1916 for the purpose of controlling, regulating, preventing and 
destroying competition among terminal operators to provide 
passenger facilities, and among carriers in the use of such 
facilities. The City undertakes to prevent any other terminal 
operator, existing or prospective, from furnishing, and to pre- 
vent any carrier from patronizing, any passenger facilities, 
existing or prospective, other than the exclusive facilities 
contemplated by said agreements. The carriers promise not to 
patronize any other facilities. : 

The object of these agreements is apparent. The motive 
of the City is to underwrite the huge investment it is about to 
make by compelling the exclusive patronage of all potential 
users. The motive of the lessee is to underwrite its obligation 
to the City, namely, to pay off the latter's investment with 
interest in 20 years, by compelling the exclusive patronage of 
all potential users. The motive of the carriers is to insure 
that if they must yield up exclusive patronage, no competitor 
shall now or hereafter be able to procure terminal facilities 


cheaper or better than those which the agreements will provide. 


Compare Agreements No. T-2108, 21084, 10 SRR 556 (Initial Deci- 
sion 1968); Agreement No. T-2138, 10 SRR 571 (Initial Decision 
1968). 

These provisions, including those summarized in para- 
graph 5 hereof, will prevent the development of additional 
superior terminal facilities contemplated by protestants or by 
any other person, now and for 70 years, and may well discourage > 
the wealth and variety of steamship services, including passen- 
ger services by sea, which have traditionally characterized 
the Port of New York and are essential for the health of that 
sector of our commerce, all to the detriment of the commerce 
of the United States and contrary to the public interest in 
violation of §15 of the Act. Further, they violate §15 in the 


respect that (a) they confer upon the Port Authority undue and 


unreasonable preference and advantage, and subject protestants 
to undue and unreasonable prejudice and disadvantage in violation 
of §16 First of the Act; (b) carriers, barred from using alter- 
native facilities and penalized if they do so by absolute 
exclusion from the Authority's premises, will thereby be sub- 
jected to unjust discrimination and unfair treatment; and (c) 
such carriers will be subjected to undue and unreasonable 
prejudice and disadvantage in violation of §16 First. Ballmill 
Lumber and Sales Corp. v. Port of New York Authority, 10 SRR 
131 (FMC 1968); ef. Salveson v. West Mich. Dock, 10 SRR 745 
(FMC 1968). 
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8. So far as concerns the public-interest clause, the 
present status of the law, as enunciated by the Commission and 
the Supreme Court, is that agreements which on their face contra- 
vene the antitrust policy of the United States are presumptively 
contrary to the public interest within the meaning of §15. FMC v. 
Svenska, 390 U.S. 238 (1968); see Agreements Nos. T-2108, 2108A, 
supra; Agreement No. T-2138, supra. The practical effect of 
this presumption is that the proponents of such agreements must 
come forward with convincing evidence of special transportation 
conditions requiring the exemption of §15 to be extended to them. 
Agreement No. 8660 - Contract Rate System, 10 SRR 811, 817-818 
(FMC 1969). 

In the present case, the terms of the agreements erect 
a classical restraint of trade in a peculiarly pernicious form: 
no one is to be allowed to construct independent terminals; 
there is to be one terminal only, to be leased to one operator 
only, to the exclusion of all competitors, existing or potential; 
carriers are to be dragooned not merely by the physical fact 
that there will be no other terminal, but by an explicit 
promise of 7O-years' exclusive patronage on pain of being ex- 
cluded from that unique facility. That the parties! well under- 
stand the dubious nature of their undertakings is shown by the 
clause under which the Port Authority indemnifies the City for 


any damages the latter may pe found to have inflicted on inde- 


pendent interests in enforcing the agreements [7-227 par 31(a)]. 


@ eo 
On their face, these agreements violate the antitrust 
laws, and are therefore presumptively contrary to the public 
interest within the meaning of §15, How heavy the burden will 
be of overriding this presumption, the cases cited above already 


show: the Commission has not looked with approval upon demands 


for exclusive patronage by terminal operators, ineluding munici- 


pal authorities, where the only alleged justification (which 


can be urged in any trust violation) is the desire to protect 
an investment. 

9. So far as concerns detriment to commerce, the agreements 
intend on their face to throttle development during 70 years of 
essential maritime facilities and to eliminate all independent 
sources of improvement from competition. The dangers to com- 
merce are self-evident from so complete and so prolonged a 
suppression of the accepted market mechanism for commercial 
improvement. Nor is the danger theoretical or abstract: the 
terminal plans of the protestants are jeopardized here and now. 
The destruction of their project will be a concrete detriment 
to commerce proximately caused by the agreements, if they are 
permitted to go into effect. Here also the burden of justifi- 
cation will be heavy. 

10. The prejudice and disadvantage to protestants are 
likewise self-evident, in the face of the unique and exclusive 
preference and advantage to be granted the Port Authority. 
Protestants are restrained from competing for the business of 


carriers with better or cheaper facilities such as they consider 


they can furnish. Carriers are likewise disadvantaged by being 
compelled to forego alternative business Capone keteae which 
might enable them or some of them to compete more successfully 
with one another or with air carriers, and by being compelled 
to use respondents! facilities, which there is reason to believe 


they consider to be outmoded before they are built. 


WHEREFORE, protestants pray that Agreements Nos. T-2271 
and T-2272 be disapproved as illegal on their face or in the 
alternative that they be set down for public evidentiary hearing 
in which protestants may participate as a party entitled to 
produce evidence and to examine and cross-examine witnesses. 
Los Angeles v. FMC, 388 F. 2d 582,585 (C.A.D.C. 1967), 8 SRR 
20,082. : 


Respectfully submitted, 


: + aoe Pa | 
A Oe Vio Mena 


Joseph A. Klausner 

Attorney for 

Marine Space Enclosures, Inc. 
1028 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


March 11, 1969 


CERTIFICATE OF SERVICE 


eee 


I hereby certify that I have this day served the foregoing 


document upon all parties of record in this proceeding by mailing 


first class mail, postage prepaid, a copy to each such party. 


Aad fo Klan Aare 


Joseph A. Klausner 


Washington, D. C. 
March 11, 1969 
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PROTEST OF MARINE SPACE ENCLOSURES, INC. 
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The Port of New York Authority and The City of 


New York, for Answer to the above captioned Protest, say: 
In paragraph 1 of its Protest, Marine Space 
Enclosures, Inc. discloses that its real interest in this 
matter is that of a real estate developer. Stripped down 
to its essentials, the Protest seeks to have the Commission 
deny approval to the filed agreements so that if protestant 
is, at some undisclosed future time, in a position to go 
forward with a possible development incorporating a ship 
terminal, it will be able to solicit occupancy thereof by 
the steamship lines who have already agreed to occupy the 
City/Port Authority Passenger Ship Terminal. 
Although protestant is a "person" under the Act 
and, therefore, may well be entitled, as a matter of law, 
to file the instant protest, protestant is neither a carrier, 


a shipper, a receiver or another person subject to the Act. 
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The interest of protestant which would be served by the 
grant of the relief it seeks has nothing whatsoever to do 
with shipping -- what is at stake is solely protestant's 
desire to engage, on a profitable basis, in a possible 
real estate venture. To serve that interest, protestant 
asks the Commission to prevent the immediate construction 
of a Passenger Ship Terminal which is urgently needed now 
in the public interest. It is also essential to the car- 
riers who have agreed to make use of it because they 
believe it will contribute in substantial measure to the 
economic well-being of their industry at the Port of New 
York. Most significant in this regard is the fact that 
no carrier has protested the filed agreements. 

In view of the foregoing, and of the further 
reasons hereinafter set forth, we respectfully urge that 
the public interest requires that the Commission approve 


the agreements in question as promptly as possible. 


BACKGROUND 


The pending agreementScomprise a program participated 
| 


in by the City of New York, The Port of New York authority and 
the steamship lines operating passenger vessels in the Port of 
New York, under which a $60 million modern, six-berth passenger 
ship terminal would be constructed with public funds. The 
resolutions by the governing body of the City and by the 
Port Authority approving the project and the agreements are 
attached to the filed agreements. | 
The planning of the facility is complete and construc- 

tion could commence early in April of this year. The details of 
need for the terminal and the plan to provide it to the public 
are set forth in the attached reports entitled "A Plan for a 
New Consolidated Passenger Ship Terminal in the Port of New York - 
April 1967" (Marked "A") and the "Supplementary Report x 
September 1968" of the same title (Marked "B"). The Carriers 
and their passengers would, on completion of the Terminal in 
1972, enjoy modern, efficient, climate-controlled facilities 
which would be ideal for comfortable, expeditious handling of 

’ the vessels, their passengers and visitors. The Carriers would 
not be required to undertake long-term fixed lease commitments ; 
they would pay dockage and wharfage and passenger charges on an 


as-and-when-used basis, under a uniform tariff established by 


the operator of the Terminal, The Port of New York Authority. 

The City itself has been, for the last seven years, 
seeking carrier cooperation in the development of a new terminal 
on a firm lease basis. 

Over the past three years the Port Authority, the 
City and the steamship lines have been working to bring the 
project to its present position of early commencement of 
actual construction. Throughout these years of study and 
discussion, the City and the Port Authority have made it clear 
to the Carriers that the former City requirement ‘that each 
user execute a firm lease could be rescinded only if the new 
facility were utilized as a terminal consolidating all of the 
Carriers' passenger ship movements to and from the Port of New York. 
lacking this concept of consolidated operations, the terminal plan 
could not possibly be financially feasible and, therefore, could 
not be effectuated either by the Port Authority or the City of 
New York. 

Since the Carriers who presently lease City-owned 
piers for passenger operations are unwilling to sign long-term 
leases necessary to permit upgrading of the present piers, 
without the plan for the Consolidated Passenger Ship Terminal, 
the existing drafty, dilapidated, decrepit passenger piers 
would have to continue in use indefinitely. 

This bleak prospect was viewed as a potentially 


serious deterrent both to the continuance of passenger ship 


operations in the Port of New York and to the efforts of the 
Carriers to develop additional traffic volumes. Certainly 
such a situation would operate to the detriment of the commerce 


of the United States and to the public interest. | 


The agreements and the plan were the subject of three 


public hearing in New York City in late 1968 and early 1969. 
The Carriers supported the project at these hearings. It was 
not until a hearing held in December, 1968 that the public 
officials of the City and the Port Authority received any . 
notice from the Protestant here, Marine Space Enclosures, Inc., 
that it had developed an alleged alternate plan. | 

For reasons detailed below, the responsible gity 
officials rejected Protestant's plan as an alternate to the! 


Consolidated Passenger Ship Terminal. 


THE PROTESTANT'S SCHEME 
The Protestant, through its principal spokesman, 


Mr. William Zeckendorr, did not, at the hearing referred 


to above, come forward with any definitive plan for a 


facility combining ship terminal, housing, hotel, office 

and other uses in a ‘single structure. A rendering was dis- 
played at the public hearing held by the City Council of 

the City of New York. This rendering called for construction 
on the same site as that proposed as the site of the City/ | 
Port Authority Terminal, a site owned by the City in which 
protestant has no property interest of any kind. Based on 
this rendering, and other similarly sketchy information made 
available, primarily through press accounts, protestant's 
scheme appeared impractical. No cost estimates were provided, 
nor was there any information as to the cost to the carriers 
for use of the facility, nor has protestant revealed any vessel 
operating plan, proposed tariff or other indication as to 
proposed lease or other commitments contemplated to be made 
by the carriers, 

The structure shown on the rendering could not 
possibly provide six berths of sufficient length to accommo- 
date the industry's requirements in this Port. It also 
appears that the concept necessarily involves use of experi- 


mental underwater construction of dubious potential value. 


As just one example, the protestant's submission referred 
to subaqueous parking. A previous attempt to provide | 
subaqueous parking in a pier structure was most unsatis- 
factory. | 

Aside from the fact protestant had no title to 
or real estate interest in its proposed site, from the 
standpoint, of City planning, the structure shown on the 
rendering could not be constructed on the proposed site 
without precluding a salutory relationship proposed (ana 
possible under the public plan) between the new terminal 
and the contemplated development of the adjoining neighbor- 
hood. The private plan of the protestant was depicted as 
a tall structure effectively blocking the surrounding 
neighborhood from any orientation to the waterfront and 
the passenger ship activity. The magnitude of the structure, 
conceived by the protestant for the range and scope of 
activities contemplated, would impose severe traffic and 
other burdens on areas adjoining such a project. The ren- 
dering of the protestant shows no method for handling these 
severe problems. | 

Finally, and most important, the responsible 

City officials who reviewed the protestant's concept, de- 


termined that at least a year would be required to study 


its feasibility and its ultimate construction could not 
be commenced, if at all, for several years. They deter- 
mined that the ship terminal project could not be delayed 
for this period without abandoning hope for the new terminal 
required in the public interest. 

Protestant now seeks to have this Commission 
further review his scheme, presumably with a view to a 
determination that it is "superior" to the City/Port Authority 
proposal. It is respectfully submitted that review of real 
estate development plans is not a function of this Commission 


under the Act. 


' ALLEGED ILLEGALITY 

The Protestant contends that the Rereensncs are in 
violation of the antitrust laws and therefore of Section 15. 

By the terms of that Section, however, if your honorable 
Commission approves these agreements they are "excepted" from 
the provisions of the antitrust laws. The attached reports 
("A" and "B") detail the special transportation and related 
conditions which fully warrant the "exception" here. | 

With respect to any alleged undue and unreasonable 
prejudice to the Carriers, it suffices to note that the agree- 
ments under consideration expressly provide that each user will 
receive identical treatment. Any possible doubt on this score 
is obviated by the "most favored nations clause" set forth in 
Paragraph 9 of Agreement T-2272. , 

The Protestant misconstrues the effect of the agree- 
ments for it is erroneously asserted that "no one is allowed to 
construct independent terminals." There is nothing in the 
agreement to prevent a public or private developer from construct- 
ing. a new passenger ship terminal on property not now under the 


control of the Port Authority or the City of New York. 


Accordingly, any Carrier not wishing to sign the 


agreement with respect to the Consolidated Passenger Ship Terminal 


is presently free to seek out accommodations at other locations 
in the harbor not affected by the mutual convenants to cooperate, 


entered into by the parties to these agreements. 


The Protestant further misconstrues the agreements 
in suggesting that the Carriers will be forced to use facilities 
at the new terminal which will be "outmoded." Section 3 of 
Agreement T-2272 releases the Carriers from the covenant to 
continue to use the Consolidated Passenger Ship Terminal whenever 
the City or the Port Authority has failed to make "physical 
’ changes adequate to meet the requirement of industry-wide 


technological developments." 


Insofar as Protestant alleges prejudice and dis-— 


advantage to them by allegedly thwarting Protestant's scheme, 
this would seem to be a statement of alleged interference with 
private property rights. If so, it is not a matter within the 
cognizance of the Federal Maritime Commission. Furthermore, if 
actual damage can be demonstrated by the Protestant, it is to 
be presumed that it will pursue any judicial remedies available 
to it under the law. 

Finally, in this connection, it must be noted that 
approval of these agreements is not the end of this honorable 
Commission's powers with regard to them. Under the Act, the 
Commission has continuing power, after notice and hearing,to 
require such changes therein as may be required to insure, inter 
alia, the protection of the public interest and of the commerce 


of the United States. 


CONCLUSION 


In view of the widéspread public knowledge of 
the plan for the Consolidated Passenger Ship Terminal and 
its extensive consideration by the responsible local public 
officials, including those who presided at and participated 
in three public hearings, it is respectfully submitted that 
no additional hearing by this Commission is required at this 


time. 


It is emphasized that no Carrier has filed any 


protest with your Commission. : 
| 
An evidentiary hearing on protestant's factual 


assertions concerning the relative merits of protestant's 
potential and vaguely described proposal and the thoroughly 
developed project agreed upon by the City, the Port authority 
and the steamship lines, both involving basically the same 
property, is beyond the Bconeucs any violations alleged in 
the protest. It would relate entirely to the propriety of 
the City's recent tejection of protestant's proposal, and 
acceptance of the joint plan of the City and the Port Authority. 
Protestant has not justified an evidentiary hearing on any 
significant or material fact necessary to the Commission's 
determination under Section 15 -- a hearing would only result 


in critical delay of an urgently needed terminal facility. 


The burden of protestant's other allegations is 


that the agreements , on their face, contravene antitrust 


policy and are, therefore, presumptively contrary to the 
public interest under Section 15, The special transportation 
conditions compelling the agreements at issue have been des- 
eribed above and in Attachments "A" and "RB", The existence 
of these conditions completely dispel any presumption of 
illegality. Approval of these agreements would result in 
clear and positive benefit to the public interest and to the 
commerce of the United States in positive furtherance of the 
objectives of the Shipping Act. 

For the foregoing reasons, it is urged that the 
protest is wholly lacking in merit with respect to matters 


within the jurisdiction of your Commission. 
Respectfully submitted, 


frporation Counsel 
The City of New York 


Jy 
General Counsel 
The Port of New York Authority 


New York, New York 
March 18, 1969 


CERTIFICATE OF SERVICE 


I hereby zertify that I have this day served 


the foregoing Answer To Protest upon Counsel to the 
Protestant by hand delivering a copy thereof to his 
office at 1028 Connecticut Avenue, N.W., Washington, D.C. 
20036. : 


= ne Sy doe 


ames M. Henderson 


Washington, D.C. 
March 18, 1969 
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SUPPLEMENTARY RESPONSE OF THE PORT OF NEW YORK AUTHORITY 


The Port of New York Authority, to supplement its 


answer to the protest of Marine Space Enclosures, Ine., says: 
By telegram dated March 18, 1969, the attorney for 

the Protestant accused The Port of New York Authority of en- 

deavoring to compel passenger lines to execute Agreement 


T-2272. The telegram cites an alleged threat of "delays or 


inconveniences." It proceeds to assert that the alleged 


conduct violates Section 15 of the Shipping Act. 

The undersigned has telegraphed his opinion to 
the Commission that there can be no violation of Section 15 
of the Shipping Act by the present or prospective parties to 
the agreement because the agreement specifically provides that 
it shall be "null, void and of no effect unless and until the 
same shall have been approved by the Federal Maritime Commis- 
sion, as may be required by law." (Paragraph 8) 

The Port Authority now respectfully submits, in 
addition, that on the facts there has been no compulsion 
exercised by the Port Authority on the Carriers either to exe- 
cute the agreement or to impose delays or inconveniences on 
those not wishing to utilize the terminel. 

The Protestant's telegram in quoting the terms 


"gelays and inconveniences", draws on a portion of a letter 


2s 
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transmitted by Mr. A. L. King, Director of Marine Terminals 
on February 20, 1969 to all passenger steamship Lines who 
have indicated a desire to utilize the terminal but who had 
not as of February 20, 1969 executed the Carrier Agreement. 
A complete copy of Mr. King's letter is attached as Exhibit 1. 

Mr. King's letter notes that it was then hoped that 
March 16, 1969 would be the date when the Port Authority's 
Interim Terminal operation commenced. Inasmuch as all of 
the addressees had received agreements, they were, of course, 
aware that the Interim Terminal operation could be commenced 
only pursuant to those agreements and that those agreenents 
could not take effect unless and until they are approved by 
the Federal Maritime Commission. Mr. King's letter then re- 
iterated what is expressed clearly in the agreements, that 
all Carriers desiring to utilize the Interim and Permanent 
Terminals must do so on the uniform terms and conditions stated 
in the agreement. He carefully noted that all agreements 
executed by the Carriers must be filed with the Maritime 
Commission and receive any necessary approvals. : 

His letter concludes with the request that the 
Carriers "kindly give attention as a priority matter to the 
execution of the agreement," noting the obvious Se that a 
Carrier wishing to utilize the Permanent Terminal viho had 


failed to execute the agreement, would present an administra 


tive problem for the Port Authority in light of its, commitments 


of 


to persons who had signed the agreement that the terms and 
conditions of berthing at the Interim and Permanent Terminals 
would be identical for all users. 

We respectfully submit that such a communication 
cannot be equated with compulsion. 

Whatever doubt might nevertheless persist as to 
the matter of alleged compulsion, is completely dispelled, 
we believe, by subsequent events. Certain Carriers on receipt 
of the February 20 letter, dispatched a telegram to the Port 
Authority requesting deferment of the March 16 date for 
initiation of the project on the ground that they wished to 
discuss operating and financial matters with their principals 
who would be convened at Lisbon on March 10 at a meeting of 
the Atlantic Passenger Steamship Conference. The Deputy 
Executive Director of the Port Authority responded by tele- 
gram, a copy of which is attached hereto as Exhibit 2, in 
which he stated that the Port Authority would "withhold initia- 
tion of the project for three weeks beyond the March 10, 1969 
Lisbon meeting." This telegram was dated March 1, 1969. 

On March 11 and March 12, 1969, the Port Authority 
received executed copies of the agreement from the Norwegian- 
‘American Line and the Swedish-American Line. These agreements 
will be filed with the Federal Maritime Commission to supplement 
the filing of the copies previously executed by the Port 
Authority and the City of New York, United States Line, the 


Cunard Line and the French Line. 
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In addition, we have received a communication from 
the Managing Director of the Italian Line to the effect that 
Italian Line wishes to continue discussion of a design prob- 
lem as to the length of the inner berths at the Permanent 
Terminal before it will execute the agreement. The Italian 
Line communication continues to stress its support of the 
project. 

The Italian Line communication, copy of which is 
attached, amply demonstrates the inability of the Port 
Authority to impose requirements on the Carriers. : 

The agreements filed with the Commission point to 
the same conclusion. Agreement T-2271 expressly provides that 
the Interim Terminal operation cannot be commenced unless and 
until the present lessees of Piers 40, 84, 88 and 92) (Holland- 
America Line, American Export Isbrandtsen Line, French Line 
and Cunard Line) execute agreements of surrender of their 
leases to the City. (Paragraph 3le - p. 25) ‘Thus, unless the 
present lease carriers surrender their leases to the City, the 
leasing of these piers for the Interim operation by the Port 
Authority cannot become effective. The Cunard and the French 
Lines have executed the Cerrier Agreement but the Holland- 
America Line has not and none of these lines has executed a 
surrender of its lease. Accordingly, both the Port authority 
and the City are powerless to proceed without the voluntary 


cooperation of all of these Carriers. That cooperation will 
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if 


4 
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be evidenced by the deliberate choice on the part of these 
Carriers that they desire a new consolidated passenger ship 


terminal. 


— 
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_-——AS’ to the Carriers who are not now lessees of City- 
owned piers, there is available to them the option of seeking 
berths at locations other than those owned or controlled by 
the Port Authority or the City of New York within New York 
Harbor. These include privately-owned waterfront on the North 
River, Brooklyn, Staten Island, and municipal and private 
property in Jersey City, Hoboken and other locations in New 
Jersey. The surrender of their leases by the present lessee- 
carriers to the City for future operation of those piers by 
the Port Authority does not, therefore, confront the non-lessee 
carriers with the sole alternative of dealing exclusively with 


the Port Authority for future berths in New York Harbor. 


-_ 


Their choice to use or not to use the present 
passenger ship piers on the North River will be determined, 
4% is submitted, by their decision as to which course of action 
best serves the interests of their company and the industry. 
It is to be noted that the Norwegian Line and the Swedish- 
American Line which have executed Agreement T-2272, are in 
the non-lessee category at present. 

The matter of requiring uniform treatment of all 
users of the Terminal and the concept that the Terminal must 


consolidate all of the passenger vessel operations in the 


2% 


Port of New York have been basic to the studies and discus- 
sions participated in by the Carriers, the City and the Port 
Authority over the past three years. As early as August 1; 
1966, the Shipping Digest, in an article describing the study 
of the Consolidated Passenger Ship Terminal, reported that 
Austin J. Tobin, Executive Director of the Port authority, 


in a letter to Mayor Lindsay, dated July 14, 1966 had stated: 


"For a consolidated terminal to function 

effectively, it must be used by all ships: 

whose primary purpose is to carry SS 

to and from New York." 

On October 18, 1966, the Trans-Atlantic Passenger 
Steamship Conference issued a release as to the results of 
its annual meeting which had been held in Venice. The release 
stated: 

"The Conference expressed great interest in 

the studies being pursued in New York at this 

time towards developing a new consolidated 

steamship passenger terminal. Keenly aware of 

the desirability of improving the pier recep- 

tion facilities for visitors and returning 

residents, the hope was expressed that the 

current review would soon result in a definite 

recommendation." 

On April 25, 1967, the Port Authority recommended 
to Mayor John V. Lindsay, a plan for improved passenger ship 
facilities. The report is Exhibit A to our submission to the 
Commission on March 18, 1969. The report reflected consulta- 
tions with the passenger steamship lines which serve the Port 

| 
of New York. It presented as the basic criterion, the need 


to provide new and improved facilities, adequate to handle all 
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This public report thus made clear that to the 
extent that it was within their power to do so, the Port 
Authority and the City planned and desired to centralize all 
passenger ship operations at the new facility. 

The Port Authority and the City were then invited 
to attend a Trans-Atlantic Passenger Steamship Conference in 
Copenhagen on October 10 and 11, 1968. The proposed Carrier 
Agreement containing terms and conditions similar to T-2722 
was distributed to each Carrier in advance of the meeting. 

After two days of discussion at Copenhagen, the 
participating lines approved a joint statement: 

"the member lines of the Atlantic Passenger 

Steamship Conference, as a group, have reaffirmed 

their general approval of the New York passenger 

pier proposal. 
"Mme representatives of the City of New York, 
the Port of New York Authority, and the members 

of the Conference agreed to work together and to 

meet and solve the operating and economic problems 

which will face them in the realization of the 
- project." 

Intensive negotiations were then held with a committee 
of the Carriers as to all the details of the project and pro- 
posed agreements. 

As a result of these discussions, on November 6, 

- 1968, Mr. A. Lyle King, Director of Marine Terminals for the 
Port Authority, transmitted a revised agre sent which included 


specific imorovements requested by the Carrier committee. These 


reduced the costs to the Carriers by stretching the amortization 
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of the present and future passenger ship movements in the 


Port of New York. It stated that, notwithstanding that it 
would not be feasible to continue the practice of leasing 
piers on a long-term contractual basis, the Port Authority 
believed it could be financed, constructed and operated on 
the: required self-supporting basis. The method for achieving 
self-support was stated to be a tariff of dockage and wharfage 
charges applicable uniformly to all passenger ship movenents. 

The plan was discussed with the Carriers at 1967 
Conference meetings in Bermuda and London. And throughout 
the summer of 1968, a series of conferences with the principal 
United States representatives of all the Carriers was held, at 
which the City and the Port Authority detailed the proposed 
operating and financial plans. 

In September, 1968, the Port Authority prepared a 
aun OM report (Exhibit B to our submission of March 18, 

| 
1969). It reported that its continuing studies led to the 
conclusion that the project could be considerably simplified 
thereby reducing costs and improving the economics of the 
project. The reort expressly stated: | 
"As in the original proposal, it is assumed 

that the present practice of leasing piers on a 
long-term basis will. be discontinued in favor of 
a system under which the ship lines will pay for 
the use of the terminal on a ship-by-ship ibasis 
according to an established tariff of dockage 
and wharfage charges. The City, the Port Authority 
and the ship lines would agree that any vessel in 


the passenger service calling at New York would be 
required to use the consolidated terminal." 
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period from fifteen to twenty years, or reducing annual 
carrying charges by approximately $620,000. The revisions 
requested by the Carriers included the addition of the most 
favored nations clause. This clause, of course, formalizes 
the principle that all users of the Terminal will be treated 
equally. 

Simultaneously, the City and the Port Authority had 
been negotiating the terms and conditions of the lease between 
themselves governing the financing, construction and operation 
of the Consolidated Passenger Ship Terminal. (Agreement No. 
T-2271) A key provision of that agreement is Section 31 
entitled "Consolidated Operations", under which neither the 
Port Authority nor the City may enter into any agreement with 
owners or operators of passenger vessels authorizing the use 
of other Port Authority or other City property for any opera- 
tions in connection with passenger vessels. It also provides 
that the City and the Port Authority will not authorize others 
to construct any passenger vessel terminal facilities. 

The mutual covenant not to compete extends for the 
period within which 4t is estimated that the new terminal will 
remain of utility to the Port and its users. With appropriate 
rehabilitation work being done, this period can extend for 
seventy years. However, neither the Port Authority, the City, 
nor the Carriers will be bound by this covenant if the terminal 


is permitted to become unsafe, unsound or of inadequate capacity. 
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Similarly, under the Carrier Agreement, if the terminal operator, 


whether it be the Port Authority or the City, in the future 


fails to adapt the terminal as required to meet industry-wide 


technological changes, the covenant does not bind. 

The agreement by the Port Authority and the City 
to forbear from activities competitive with the Consolidated 
Passenger Ship Terminal follows two earlier public precedents. 
The first was the 1947 agreement between the City and the 
Port Authority, under which the Port Authority assumed re- 
sponsibility for the development and operation of John F. 
Kennedy International and LaGuardia Airports. Section 10 of 
that agreement provides that neither the City nor the Port 
Authority will, itself, construct or operate airports com- 
petitive with LaGuardia and John F. Kennedy International Air- 
ports. It also provides that neither would authorize others 
to construct and operate competitive airports. The covenant 
continues for the term of the lease which will not expire 
until the year 2016. | 

In 1950, the Port Authority opened the Port Authority 
Bus Terminal which consolidates at a single westside site, 
all of the long-haul and commuter bus terminal operations in 
New York City. This facility was made possible in part through 
the adoption by the Board of Estimate of a resolution declar~ 
ing that the City would not authorize construction or 
operation of any new bus terminals closer to midtown than 
the Port Authority Bus Terminal. This policy fortified the 


determination of the Port Authority and the City that intercity 
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pus operations and their terminals shall be confined to the 
peripheral areas of Manhattan. 

To the best of our knowledge, every interstate long- 
haul carrier and every New York-New Jersey commuter carrier 
serving midtown New York City is a tenant at the Bus Terminal 
at present. Their agreements with the Port Authority speci- 
fically commit these carriers to use the Bus Terminal for all 
regular route operations to and from central Manhattan. 

Such commitments from the users, just as is the 
ease with the consolidated ship terminal, are the essence of 
the ability of the responsible public agency to provide con- 
solidated or union terminal operations. 

It is obvious that the Carriers understand the essen- 
tiality of the requirement that to the extent that the parties 
can do so, they will commit their efforts and activities solely 
to the public consolidated ship terminal. None of the Carriers 
have protested this requirement or any other provision of the 
agreements. 

They have not done so before this Commission, nor have 
they done so at any of the three public hearings held in connec- 
tion with the project in the City of New York. On the contrary, 
at the Board of Estimate hearing held on November 21, 1968, 
representatives of the American Export Isbrandtsen Lines, 
the Cunard Line, United States Lines,—the Italian Line, North 


German Lloyd Line and French Line appeared in support of the 
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project. Before the Board of Estimate on that date, were four 
resolutions authorizing the City to enter into agreements 

2271 and 2272. The Public Calendar for that Board of 

Estimate meeting described the agreements in deta, Thus , 
the Calendar states that one of the resolutions before the 
Board authorized "the Commissioner of Ports and Terminals to 
execute a companion agreement restricting acacrnaes SASS 
operations to the proposed terminal." ; 

At none of the three public hearings held by the City 
agencies was there any opposition expressed to the terminal, 
as such. Representatives of the International Longshoremen's 
Association expressly supported the passenger ship terminal, 
noting as well, that the City should similarly act to provide 
cargo-handling facilities on the North River. os 

: The then Assistant Secretary of Transportation, 
Mr. Donald G. Agger, and the Regional Commissioner of Customs, 
Mr. Michael Stramielo, appeared in support of the project at 
the Board of Estimate hearing. 

Cunard and the American Export Isbrandtsen Lines 
also supported the passenger ship terminal project at a public 


hearing held by the New York City Council in December of 1968. 
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At the City Council hearings, a key issue was 
whether the project should be delayed pending 2 study of the 
Protestant's alternate plan. The City Council voted unani- 
mously to approve the passenger ship terminal project for 
immediate initiation, having been advised by the Chairman 
of the City Planning Commission and the Port Authority that 
the period required for study of the alternate plan would be 
so protracted that it was unlikely that either plan could 
ever become a reality. It was stressed to the City Council 
that construction costs are escalating rapidly and that the 
cost of municipal finance is also increasing. A delay of 
any significant period would inevitably add significantly to 
the presently stimated $60,500,000 cost of the new terminal. 

These same factors should be weighed by this 
Commission in determining whether or not to hold a hearing 
before permitting the initiation of this project. The 
Commission should also take into consideration the fact that 
local labor representatives have made preparations for the. 
necessary manpower shifts which will occur when the Interim 
Terminal operation commences. Labor is ready to implement 
this plan promptly. A delay of as much as a month could 


disrupt these delicate and important arrangements. 
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It is respectfully submitted that the public interest 


urgently requires prompt favorable action by your honorable 
Commission on the pending agreements. The lack of any protest 
by @ party with a genuine interest in the industry and the 
history of industry and public support for this project 


warrants speedy rejection of the protest. | 


Respectf, ly submitted, 
De) peat 
0 . 
i YU Oo 
Sidney Goldstein 


General Counsel 
The Port of New York Authority 


Dated: March 21, 1969 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served 
the foregoing Supplemental Answer to Protest upon Counsel 


to the Protestant by mailing a copy thereof to his office 


at 1028 Connecticut Avenue, N.W., Washington, D. C. 


20036. 


New York, New York 
March 21, 1969 
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Theil PON rE Nh vw YORK AUTHORITY, 


TSU fajtisede Averratee ait shtle Street, Ivew You N.Y. lootd 


Marine Terminals Department 


February 20, 1969 |. 


A, byle Ring, Derector Telephone 620-7512 


To: All passenger steamship lines who have received agreements, except 

Cunard Line, U. S. Lines, French Line 

: On February 20 the Port Authority filed with the U. S. Maritime 
Commission in Washington, Carricr Agreements executed by French Line, Cunard 
Line and U. S. Lines, and by The Port of New York Authority and the City of 
New York. We forwarded coptes of this agreement to you on February 6 with a 
letter asking your company to exccute the "Counterpart Execution Copy" and 
return it to me for filing. As of this writing we have not received the ~ 
agreement from you. 


March 16 at 12:01 a.m. has been designated as the ‘target date for 
the termination of agreements now existing with the City of New York and 
various carriers in connection with Piers 40, 84, 86, 88, 90, 92 and 97. 

All ships requiring berthing space on any of these piers on and after March 

16 must apply to the Port Authority for such space. The filing of an executed 
agreement with us, ‘the subsequent filing by us with the Maritime Commission 

and any further approval then required by the Commission is necessary before a 
berth can be assigned. Will you kindly therefore give your attention as a 
priority matter to the execution of the agreement in order that you will not 
encounter any delays or inconveniences in docking your vessels when they arrive 
in New York on or after March 16. 


For your further information, it is anticipated that Piers 86 and 88 
will be vacated by March 16 and that berths will be provided by the Port 
Authority at Piers 40, 84, 90, 92 and 97, 5 


Yours very truly, 


” ~ 
<i 7 “7 FE RS wean bn 
weal aes ; 


A. Lyle King, Director Mr 
Marine Terminals | 


lion. William F. Tobin ; 
Department of Ports & Terminals 


City of New York 
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MIEMAER Ob: PE INTERNAT IONAL ASSOCIATION OF VORTS AND HARBORS 


TIL AMERICAN ASSC CIATION OF ORT AUTHORITIES, INC, Zz 


TELEGRAM 


MARCH 2, LOOQ 


YOUR TELEGRAM OF FEBRUARY 26, 1969 IS MOST DISAPPOINTING 
BOTH TO THi PORT AUTHORITY AND THE CITY OF NEW YORK AND THEIR EFFORT 
TO PROVIDE A MODERN AND EFFICIENT PASSENGER SHIP TERMINAL FOR THE 
COMFORT AND CONVENIENCE OF YOUR PASSENGERS. 

YOUR ADVICE THAT INITIATING TH PROJECT ON MARCH 16, 1969 
IS "UNACCEPTABLE" COMES OVER FOUR MONTHS AFTER THE ATLANTIC 
PASSENGER STEAMSHIP CONFERENCS AT COPENHAGEN APPROVED THE PROJECT 
IN PRINCIPLE. DURING THOSE FOUR MONTHS, MANY MEETINGS HAVE BEEN 
HELD WITH TH LINES' LOCAL REPRESENTATIVES AN.) THEIR COUNSEL. 
SUBSTANTIAL CONCESSIONS AS TO FINANCIAL MATTERS HAVE BEEN MADE BY 
THE CITY AND TH! PORT AUTHORITY AS A RESULT OF THESE MEETINGS, 
DESPITE THE FACT THAT FROM THE INCEPTION OF OUR DISCUSSIONS, IT HAS 
Be&eN CLEAR THAT THE ENTIRE RISK OF LOSS IS ON THE PORT AUTHORITY IF 
THE INDUSTRY IS UNABLE TO KEEP THE EXISTING VOLUMES OF ITS TRAFFIC 
IN NW YORK. 

THE PRESENT AGREEMENTS WERE THEN APPROVED BY THE BOARD OF 
ESTIMATE, THE CITY COUNCIL AND THE PORT AUTHORITY BOARD AFTER THREE 
PUBLIC HEARINGS. NO; OPPOSITION TO THE AGREEMENTS WAS EXPRESSED BY 
YOU AT ANY OF THESE HEARINGS. 


NO OTHER FINANCIAL MATTERS CAN NOW BE CONSIDERED BY THE 


PORT AUTHORITY OR THe CITY. THE ONLY POSSIBLS EXCEPTION WOULD BE 


(more) 
CEE ao 
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A REQUEST BY A MAJORITY OF THE LINES TO REALLOCATE aNonest THEM 
THE TOTAL COSTS WHICH MUST BE IMPOSED TO SUPPORT THE TERMINAL. 
BECAUSE A PUBLIC TARIFF FOR THE NEW TERMINAL MUST BE PROMULGATED 
TO COVER THESE COSTS, ANY SUCH REALLOCATION MUST BE BASED oN 
RATIONAL AND NON-DISCRIMINATORY STANDARDS. 

WE ARE AWARE OF NO MAJOR OPERATING PROBLEMS WITH RESPECT 
TO THE PLAN AND HAVE BEEN RECEIVING YOUR COMMENTS ON DESIGN AND 
CONSTRUCTION. WE WILL CONTINUE TO DISCUSS OPERATING DETAILS AND 
THE CONSTRUCTION PLANS AS THE PROJECT PROCEEDS. , 


WHILE THE FOREGOING REVEALS THAT, FOR THE LINES WHO 


SINCERELY DESIRE TO REPLACE THE EXISTING DECREPIT AND UNCOMFORTABLE 
PIERS, THRE SHOULD NOW BE NO SUBSTANTIVE PROBLEMS WARRANTING THE 
ATTENTION OF PRINCIPALS, NEVERTHELESS, IN DEFERENCE 20 YOUR 
PRINCIPALS, ae WILL WITHHOLD INITIATION OF THE PROJECT FOR THREE 
WEEKS BEYOND THE MARCH 10, 1969 LISBON MEETING OF THE ATLANTIC 
PASSENGER STEAMSHIP CONFERENCZ. THE INTERIM TERMINAL ‘PERIOD WILL 
THERGFORZ COMMENCE AT 12:01 AM APRIL 1, 1969. | 
IN THE MEANTIME, Wis ARE ASKING OUR BOARD TO PROMULGATE 

“THE TARIF! FOR THE INTERIM PERIOD AND TO AUTHORIZE AWARD OF THE 
CONTRACTS i7OR DEMOLITION. ; | | 

} THE FOLLOWING ARE RECEIVING THIS TELEGRAM: ‘SWEDISH 
AMERICAN LINE, GREEK LINE, MOORE-MCCORMACK LINES, UNIVERSAL CRUISE 
LINE, INCRES LIN, HOME LINE, CHANDRIS LINES, CANADIAN PACIFIC, 
NORTH GERMINAL LINES, NORWEGIAN AMERICA LINE, ITALIAN: ‘LINE. 


(more ) 


THE FOLLOWING ARE REC&IVING COPIES OF THES TaLEGRAM 


FOR INFORMATION ONLY: AMERICAN EXPORT ISBRANDTSSN LINES, INC., 


CUNARD LINE, LTD., GERMAN ATLANTIC LINE, FRENCH LINE, UNITED 
STATES LINES, COGEDAR LINE, HOLLAND-AMERICA LINE. 


MATTHIAS £. LUKENS 
DEPUTY EXECUTIVE DIRECTOR 
THE PORT OF NEW YORK AUTHORITY 
111 EIGHTH AVENUE 
NEW YORK, NEW YORK - 10011 
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" \WAASL spt DAL id tt bet et we ot wr Seiad ees 
E : Se : @ OF ALL ITALIAN LINE VESSELS 
ng i @ “ITALIA-SOCIETA PER AZION} Dt NAVIGAZIONE-GENOVA . 


“ONE WHITEHIALL STREET + NEW YORK, N. Y. 10004 


IN REPLY PLEASE REFER TO: 


SEGRETERIA-G.M. ' March 20, 1969 


Mr. Matthias E. Lukens 
Deputy Executive Director , 
The Port of New York Authority 
111 Eighth Avenue. ; ee 
New York, N.Y¥.-10011 i 

‘ SMe ad i; 


‘. 


Dear Mr, Lukens: % 


’ 
: 


aE On behalf of Italian Line, I have delayed re- |. 
plying to your -telegram dated March 1, 1969 until after the 
Lisbon meeting referred to in the joint telegram from carriers) 
dated February 26, 1969 and until I have had subsequent discus~ © 
sions with Italian Line, Genoa. 


_ Ever since the Atlantic Passenger Steamship - 
Conference in Copenhagen, Denmark in October of 1968, Italian 
Line has approved in principle the project for the proposed con- 
solidated passenger: ship terminal in New York City. Italian Line 
was the first major steamship line to hold a conference with the. 
Port Authority for the purpose of resolving outstanding operating : 
problems, ; : ; 
| 
’ When the Port Authority requested Itzlian Line 
to appear before the Board of Estimate of the City of New York 
in November of 1968, Italian Lino did so and atatod: = 


‘ 


phe Italian Line joins with other steamship companies 
and all thoso interested in bottor trafol conditions in 
endoreing the principle of 1 modern, attractive, func 

_ tional pasnengor faciilty for the world’s granted pot, 
As o result, wo hava boon- pleased to particelpnate in dle 
ecussiona and negotiations aith the City of Now York 
end the Port Authority for the purpose! df trying to bring 
ABELL tHe Pelizatibn GF He Hey cutstlidaterl Passchget v 
Terminal and, at the same time, resolve certain oper- 
ating ‘ond economic questions and problems which face 
the Itelian Line in connectign with it," co 
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Furthermore, Italian’ Line has taken the position 
that until its deferred maintenance obligation with the City of New 
York is resolved, it cannot execute agreements with the Port 
Authority covering either interim or future use of the permanent 
terminal. As of today, it seems likely that, aga result of Italian 
Line's consistent efforts, the deferred maintenance problem with 
the City of New York may be resolved. 


It should ‘also be noted that Italian Line was not 
given any effective opportunity to analyze in depth, comment on 
or make changes in the basic agreement between the City of New 
York and the Port Authority until that document was in such form 
that it could not be changed, Italian Line's views with respect to 
deferred maintenance reserves, contingency reserves and other 
substantial financial matters were never considered by the City 
or the Port Authority. ie. : 

Furthermore because the consolidated pier facil- 
ity will be operated on a user tariff basis, the entire cost of con- 
structing, financing and operating the proposed facility will be borne 
by those carriers and their passengers who utilize the consolidated 
facility. Should the volume of use decrease, the charges which the 
‘Port Authority can levy upon the users would increase until a max- 
imum ceiling on such charges is reached, Therefore, Italian Line, 
-as a proposed major user, has a strong economic interest not only 
in the charges assessed against it and its passengers but also in 
the number of other carriers who will utilize this facility in the future. 


e 


tine We are not aware of any discussions with the Port 
Atthority during 1969 with respect to.a reallocation of total costs 
among the carriers who are expected to utilize the new facility. I 
would appreciate detailed information .in this regard. Sah 


= . 


Your telegram indicates that you are not aware 
of any major operating problems in connection with the presently 
proposed plan, For several months, italian Line has raised with 
the Port Authority a serious design problem with respect to the 
length of the middle finger pier and the inner berths of the other 
two finger piers. Although the Port Authority has attempted to 
redesign this middle finger pier and the inner berths of the other 
two finger piers, Italian Line is still of the opinion that berths of 
less than 1,000 ft. are impractical and mzy be unsafe. in view of 
our present knowlddge of ships which will require 2 berth length 


SWIALIA”.SOCHITA PUR AZIONI Dt NAVIGATIONL-GINOA 
ONE WHITEMAL! STREET © NEW YORK, FY, 2 
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of at least 1,000 ft. The S.S, Michelangelo, the S.S. Raffaello of 
Italian Line as well aé the S.S. United States, the S.S. France and nike 
the Queen Elizabeth 2 are presently known to fall in this category. 
In addition, the present design of the three finger piers provides 
for apron widths ‘which are so great that serious docking problems 
may be caused especially when all berths are in use. :! 


» . Italian Line has supplied the Port Authority with 
its detailed "Freight Requirements" at the proposed permanent 
facility. Oply recently has Italian Line received a satisfactory | 
response from the Port Authority with respect toa majority of | 
its freight requirements. - : : yet yes 

: ‘ ae Ps | 

~ <A further question remains as to whether Italian 
Line will have-an opportunity during the interim construction period 
to act as agenf for the operation of Pier 90 on an etonomically sound 
basis. ; . A , 


~ 


Whether or not the problems mentioned here can , “4 
be resolvedon or before April 1, 1969 is,a matter for which the! ate 
: City of New. York and the Port Authority must bear prime respons- “SRA s 
ibility at this time. : 
1 
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Italian Line sincerely. desires to use a new and 2: 

improved passenger facility, in New York City. However, that facil-:' “2 tz 
‘ity must be available with, at the very least, the efficiency of the fetes 
, present operation at Pier’90 and be on’a sound economic basis for - 
-Italian Line.. ‘ ‘ : ifoanl Niles 
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,Ottone Empoldi 
General Manager U.8. and Canada 
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AMBAMTSG “TVIDSdS 
Mr. Matthias E. Lukens . a 
Deputy Executive Director 
The Port of New York Authority 


111 Eighth Avenue 
_.New York, N,Y, 10011 


SPEGIAL, DELIVERY 


ee ee, 


BEFORE THE 
FEDERAL MARITIME COMMISSION 
In the Matter of 


A 


FMC Agreements Nos. T-2271, 7-2272-- 


REPLY TO SUPPLEMENTARY RESPONSE 
OF PORT OF NEW YORK AUTHORITY 


Since the Supplementary Response of the Port of New York 
Authority dated March 21, 1969 (copy of which was never received 
by this office but was furnished by the Commission's courtesy), 
which commences as a reply to Protestant's telegram of March 18, 
1969, is in reality a further extensive defense of Agreements 
T-2271, T-2272, Protestant presumes that it may be heard in 
rebuttal. : 

1. Whether the Authority's letter of February 20, 1969, 
addressed to all passenger lines, represented an attempt to com- 
pel the lines to execute T-2272 can be gathered from its terms 
and from the subsequent events, for an account of which we are 
indebted to the Supplementary Response: 

(a) The letter of February 20, 1969 announced a "tar- 
get date" for termination of existing leases, and explicitly 
said: "All ships requiring berthing space on any of these piers 
on and after March 16 must apply to the Port Authority for such 


Ye 
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space. The filing of an executed agreement with us, the subse- 
quent filing by us with the Maritime Commission and any further 
approval then required by the Commission is necessary before a 
berth can be assigned. Will you kindly therefore give your 
attention as a priority matter to the execution of the agreement 
in order that you will not encounter any delays or inconveniences 
in docking your vessels when they arrive in New York on or after 
March 16." The letter concluded with advice that two major 
piers would be closed by March 16, so that berths would be avail- 
able only at the five other interim piers. 

We cannot read this document as an awkwardly worded adjura- 
tion to expedite execution because the project would otherwise 
be delayed pending Commission approval. Instead, it fairly 
laid down that after March 16 the Port Authority would be 
assigning pier space, and would do so only to signatory lines, 
and perhaps also only after Commission approval "sf necessary." 
To close down certain piers, to cancel leases on the others, 
and to condition berth assignments for the interim terminal on 
execution of the agreement would clearly be to carry out 
paragraphs 1(b), 4C, 31(a) [second sentence], (c), (ad), (e) 
of T-2271 before Commission approval, notwithstanding the express 
terms of paragraph 36; and likewise as to paragraphs 3 [first 
two sentences], 4, 5(a), and 9 of T-2272. We submit that this is 
exactly what the letter of February 20 said would happen. 

(b) It appears that the response from the lines was "nost 


disappointing". So said a bitter telegram addressed to them by 


Y 
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the Port Authority on March 1, 1969 [Exhibit 2 to supplementary 
Response], from which much interesting information can be 
gathered. So far as relevant to the present issue, however, in 
grudgingly agreeing to permit consultation of the Lines with 
their principals, the Port Authority has repeated its intention 
to go ahead with the project entirely without reference to §15. 
"_.. in deference to your principals, we will withhold initiation 
of the project for three weeks beyond the March 10, 1969 Lisbon 
meeting of the Atlantic Passenger Steamship Conference. The 


interim terminal period will therefore commence at 12:01 A.M. 


April 1, 1969. In the meantime, we are asking our Board to 


promulgate the tariff for the interim period and to authorize 


award of the contracts for demolition.” 

To the Port Authority, its "deference" may seem a sign of 
negotiating weakness. To us, it reads like a2 definite ukase 
intended to take effect at a minute certain, This it may not do. 

(c) What has emerged from the new submission and its ap- 
pendices is that as of the time the agreements were filed only 
three lines had executed T-2272, though signature spaces were 
shown for eighteen, all the existing passenger lines (including 
some known to have suspended operations). We suggest that this 
was a misrepresentation to the Commission. Surely it is inap- 
propriate, to say no more, to imply that parties have contracted 
by a form of document which shows their names listed in an im- 
posing sequence more than three pages long. protestant was 
actually misled on this score, having supposed, perfectly natu- 


rally, that all parties shown must have agreed, and that only a 
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ministerial act of execution, delayed for some reason, remained 
to be performed. Now it seems that serious disagreements remain, 
and that even the physical attributes of the new terminal are 
in dispute. See Exhibit 3 to Supplementary Response, letter of 
Italian Line. What the City and the Port Authority have done, 
quite simply, is to imply they have final agreements with com- 
panies with which in fact they are merely negotiating. 

We can scarcely understand such a procedure. It is common 
for conferences to provide that other unnamed persons may adhere 
to an agreement by complying with stated admission requirements. 
But it is unexampled to give a long list of companies which have 
not signed in a form that plainly implies that they have. 

At the very least, the agreements are not ripe for approval 
before they are signed. We shall argue further that this is 
all the more the case when their proponents seem to be contend- 
ing that they cannot be effective without exclusive patronage 
of all the lines.’ And it would still be true even if the Port 
Authority were so confident of compelling adherence by April 1 
that it was prepared to break ground without it. 

2. Both in its original and supplementary responses the 
Port Authority has made representations concerning the meaning 
of the two agreements which cannot be sustained from their text. 
For instance, the first response said: "There is nothing in the 
agreement to prevent a public or private developer from con- 


structing a new passenger ship terminal on property not now under 
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the control of the Port Authority or the City of New York. 
Accordingly, any carrier not wishing to sign the agreement ~= 4 
is presently free to seek out accommodations at other locations 
‘in the harbor not affected by the ...’ agreements." [10] The 
Supplementary Response specifies these locations as "privately- 
owned waterfront on the North River, Brooklyn, $.I.) and munici- 
pal and private property ... in New Jersey." [5] 

(a) To begin with, no carrier which executes T-20272 has 
any choice whatever. It agrees "to operate all ... passenger 
service to and from the Port of New York ... only Po and from 
the Interim Terminal ... and ... to and from the Permanent 
Terminal only *** Moreover, ... [it] shall not make use of any 
pier, dock, wharf, bulkhead or other terminal of any type within 
the Port of New York for passenger terminal operations". {[Par. 3] 
If it fails to sign, it is excluded from the existing as well 
as the new facilities. [Par. 9] This is as tight as it can be 
with respect to signatories. | 

A grave legal question presents at the threshold, whether 
persons other than carriers, even if subject to the’ Shipping Act, 
may employ an exclusive patronage contract. We contend that 
since FMB v. Isbrandtsen Co., 356 U.S. 481 (1958) in effect out- 
lawed exclusive patronage contracts even for carriers under §15, 
the Commission may authorize such a contract only under §14b, 
which applies solely to carriers in their relation to shippers 
of cargo. On the express point of law, the present case seems 


to be of novel impression in respect of a terminal operator, 
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although the Commission and its examiners have disapproved 
efforts in this direction on their merits. See cases cited in 
our Protest. 

The issue is sharpened by the exceptionally severe form 
of contract exacted here. Paragraph 9 of T-2272 provides, as 
said, that "No operator of passenger vessels shall be permitted 
to utilize the Interim or Permanent Terminal except as signa- 
tories of this agreement." The ordinary exclusive-patronage 
contract never refuses service to nonsigners, although it de- 
mands a higher rate. Here the nonsigner is denied service. We 
contend that a terminal, like a common carrier, may not lawfully 
turn away an applicant for service for refusing to bestow all 


his business there. 


But apart from these extremely serious legal questions, 


which go to the heart of the Shipping Act, how can it be 
asserted that a competitive terminal can be developed when the 
carriers whose business is essential to such an enterprise are 
precluded from patronizing it? The Port Authority says that 
Gespite the penalties for not signing, namely, total exclusion 
from its projected facilities, carriers need not sign, and may 
therefore be free to patronize others. Practically, of course, 
the closing down of all terminals now available and the limita- 
tion on use of interim facilities to signatories would, if 
permitted, constrict the class of such independents to the van- 
ishing point; for competitive facilities could not be constructed 


rapidly enough to serve them inmediately, and they are faced 
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with eviction on April 1, 1969. 

(b) Is it true, moreover, that "there is nothing in the 
agreement to prevent a public or private developer fom con- 
structing a new passenger terminal not now under the control of 
the Port Authority or the City of New York"? 

It must be observed that this statement implies an asser- 
tion of fact that there are facilities in New York harbor (speci- 
fied in the Supplementary Response as being in various parts of 
the City, including along the Hudson River, as well as in New 
Jersey) which are not within the control of the city or the 
Authority. We demand proof of this assertion on the factual 
side, having understood, for instance, that the City owns all 
but two piers on the Hudson, obviously the most desirable situs. 

On the legal side, we call attention (as we did in our 
Protest) to Paragraph 31 of T-2271: "... neither the City nor 
the Port Authority will issue any work permit or other construc 
tion approval or consent whereby structures suitable for such 
[passenger] operations may be provided whether by alteration of 
existing structures, or by new construction, anywhere within 
the jurisdiction of the City or the Port Authority." Assuming 
that there is privately-owned property suitable for terminal 
use within New York, is it seriously asserted that under New 
York law it may be so developed without work permits or con- 
struction approvals from the City? Of that somewhat improbable 


eendition we demand progf, Th WW enannedt be praved, hie piygrend ben 
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of freedom to construct is without foundation. The Supplementary 
Response is franker in admitting (p. 9) that the intention is 
that "the City and the Port Authority will not authorize others 
to construct any passenger vessel terminal facilities." [Em- 
phasis supplied. ] 

What conditions may be in New Jersey is not, with great 
respect, a matter of concern to Protestant. Its plans call for 
construction in New York, preferably along the Hudson. It has 
the right to challenge the legality of the clauses that affect 
it directly. It expects to prove also that the Hudson is essen- 
tially the practical area for passenger-terminal development, 
and not the other areas to which Respondents would relegate it 
and others. 

We remind the Commission that it is this provision of T-2271 
which has obviously most worried the City, for it has exacted 
indemnification from the Port Authority for legal damages it may 
perpetrate against owners of private property by withholding 
work permits under §31. When the parties themselves thus signal 
the legally dubious aspect of their agreements, others who are 
affected may challenge it before the Commission. 

3. fhe two responses seem to consider that the trans- 
portation need justifying approval under §15 is more or less 
self-evident, so much so that they even suggest that no hearing 
is required. One page in each of the papers is all that is 


vouchsafed on this critical subject. 
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(a) The idea that hearings by the City Board of Estimate 
or other similar bodies can satisfy §15 is not, we presume, 
seriously advanced. Congress has not authorized the Commission 
to delegate its statutory functions to New York or to the Port 
Authority. It is also obvious, contrary to assertions in 
the responses, that the questions before these agencies were not 
Shipping Act questions. No one is asking the Commission to. 
decide who should build what kind of terminal where. The Com- 
mission is being asked by the proponents to approve, and by 
Protestant to disapprove, agreements that must be measured 
against the standard of their effect on competition and commerce : 
to say whether these agreements, which contemplate certain facil- 
ities to be built by certain parties, offend against '§15 by what 
they provide respecting who shall use the facilities and respect— 
ing whether competitive facilities may be constructed. It is 
precisely the answers that the "responsible local public offi- 
ecials, including those who presided at and participated in three 
public hearings," gave to these questions which the Commission 
is called upon by law to review entirely independently on its 
own record. : 

(b) The quite casual justifications for approval that are 
advanced seem to comprehend the following: 


First, we are referred to two promotional prochures [Ex- 


hibits A, B to first response], with no guide to the material 


deemed significant. The brochures show very little more than 


that it is very cold on cold days in winter and very, hot on hot 


days in summer at existing New York terminals, and that the plan 
for remedying this unsatisfactory condition has undergone a 


remarkable shrinkage in scale between the writing of the two 


documents. We may also notice that according to Exhibit 3 to 


the Supplementary Response, the plan is considered by the single 
most important transatlantic carrier to contain so serious a 
design problem, that the terminal may actually be unsafe for the 
five great passenger ships of the world, to say nothing of other 
docking problems arising out of dimensional characteristics. At 
best, the material suggests that a new terminal, and (subject 
evidently to some dispute) perhaps the proposed terminal, may be 
a desirable improvement upon existing facilities. There is no 
showing of need for clauses on their face utterly destructive 
of competition by possible competitive terminals and unjustly 
discriminatory between carriers. 

Second, a halfhearted argument is made that delay even for 
a hearing may entail rising construction and financial costs. 
This is, of course, pureconjecture at this stage. It is not 
outside human experience that contract prices can be fixed, for 
instance. In any case, the Shipping Act does not purport to 
underwrite the costs of inflation. The damages to commerce that 
may be inflicted by an unlawful combination can quite easily 
outweigh the costs of construction even of a desirable new facil- 
ity. Nor can it be seriously argued that such costs represent 
a transportation need justifying clauses otherwise violating the 


antitrust laws: in what meaningfnl sense can it be said that 
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exclusive patronage and the stifling of terminal competition 
must be accorded for 70 years because otherwise construction 


costs will rise? The Respondents must prove transportation 


need for such clauses, not that it may cost them time and money 


to prove it. 

Third, it seems to be contended that the clauses are jus- 
tified because bus and air terminals in New York have employed 
them. The short answer is that such precedents, about which, 
of course, we have no information beyond the Supplementary 
Response, have no standing before the Commission under the 
Shipping Act. Whether they have value even as analogies cannot 
be determined without a record in which they are carefully 
analyzed; and one suspects that most examiners would regard an 
excursus into their details as painfully enlarging the scope 
of any proper hearing before the Commission. 

Finally, a single sentence in the Supplementary Response 
(p. 11) says that clauses such as are here assailed "are the 
essence of the ability of the responsible public agency to 
provide consolidated or union terminal operations". If this 
implies that the proposed terminal cannot succeed without ex~ 
clusive patronage or against competition, it is obvious that, 
assuming the particular terminal is proved to be a facility 
essential to commerce, a very heavy burden falls on the Respond- 
ents to prove the truth of this proposition. Not only is there 
no proof of it, but it is not even explicitly Anaamtesd: it must 


ha 


be deduced from the ambiguous phrases quoted. In two recent 


cases cited in our Protest, where terminals have sought some- 


thing resembling exclusive patronage, the Commission's examiners 


have rejected this argument. 


CONCLUSION. Respondents have made no case for approval, 
let alone for approval without hearing on the grave issues 
their application presents. Their agreement has not been exe- 
cuted by more than a small fraction of the projected signers. 
There are evidently serious objections to the design itself, 
which we have no right to suppose will be arbitrarily over- 
ridden. No justification for an exemption from the antitrust 
laws has been advanced that is cognizable under §15. Moreover, 
there is grave doubt whether the Commission may accord exclusive 
patronage to noncarriers at all under §15. 

The presence of so many serious questions of fact and law 
in any case requires the Commission to order the statutory 
hearing. | 


Respectfully submitted, 


, A 
bad Kwan 
Joseph A. Klausner 
Attorney for 
Marine Space Enclosures, Inc. 
1028 Connecticut Avenue, N.W. 
Washington, D. C. 20036 


March 27. 1969 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foregoing 


document upon all parties of record in this proceeding by mailing 


first class mail, postage prepaid, a copy to each such party. 
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Joseph A. Klausner 


Washington, D C. 
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FMC Agreements Nos. T-2271, T-22 
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PETITION FOR LEAVE TO INTERVENE 
ee ES 


Comes now American Dock Company of Staten Island, New 
York, and prays leave to intervene in such proceeding as may 
be ordered on the Protest of Marine Space Enclosures, Inc. 


against Agreements Nos. FMC T-2271, T-2272. 
American Dock Company is a company organized and doing 


business in the State of New York, and is owner of piers 1 - 5, 
It is an affiliated company of the 


Staten Island, New York. 
Protestant, and desires to associate itself with the position 
of such Protestant. Its interest is as a terminal which will 
‘be precluded from all present or potential passenger business 


if the Agreements are approved. 


Respectfully submitted, 
Fas To (Gna 


Joseph A. Klausner 


Attorney for 
American Dock Company 
1028 Connecticut Avenue, N.W. 


Washington, D. C. 20036 


March 21, 1969 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foregoing 


document upon all parties of record in this proceeding by 


mailing first class mail, postage prepaid, a copy to each such 


or 
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Joseph A. Klausner 


party. 


Washington, D C. 
March 21, 1969 


BEFORE THE 


FEDERAL MARITIME COMMISSION xg ys 35 


IN THE MATTER OF 
AGREEMENTS NO. T-2271, T-2272_ 


RESPONSE TO PETITION FOR LEAVE TO INTERVENE 

The Port of New York Authority, in answer to the 
Petition for Leave to Intervene on behalf of American -Dock 
Company of Staten Island in the above-captioned matter, says: 

1. The Petition realleges the erroneous conclusion 
of its affiliate, Marine Space Enclosures, Inc., that approval 
by this Commission would preclude the Protestant from all 
present or potential passenger business. None of the pro- 


visions of the pending agreements purport to prevent any 


a 


. private property oymer from accommodating passenger ship move- 


ments on its existing properties. The Port Authority's 
original response, made jointly with the City of New York, and 
the Port Authority's supplementary response to the Protest of 
Marine Space Enclosures, Inc. specifically deny that any such 
result would flow from the agreements or their approval by 
this Commission. The erroneous contention was made at page 


four of the Protest. 


The joint response also made clear that the Carriers 


agreeing to utilize the Consolidated Passenger Ship Terminal 
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‘only for their Port of New York ORS do so voluntarily 
and in light of what course will best serve their economic 
interests. | 

2. It is, therefore, apparent that the Petition 
for Leave to Intervene sets forth no facts or contentions of 
substance not previously alleged in the Protest of Marine 
Space Enclosures, Inc. The Petition for Leave to Intervene 


should, therefore, be denied, particularly since it is sub- 


mitted twenty-one days efter the Federal Maritime Commission 


noticed the filing of the agreements for approval and nine 


days efter the time for submission of comments expired. 

3. Insofar as the Petition for Leave to Intervene 
suggests that the Petitioner presently intends to engage in 
the accommodation of passenger ship vessels in the future, it 
is contrary to the most recent representation made by Petitioner 
to the Department of Ports ana Terminals of the City of New York. 
As the attached Affidavit of Honorable Patrick. F. Crossman, 
Commissioner of the Department of Ports and Terminals of the 
City of New York, estadlishes, Petitioner and its att iliated 
company have represented to the Comaissioner and his Depart- 
ment, that it has a plan to develop Piers i, we) ss Staten 
Island, New York, as a cargo-shipping terminal at which it 


proposes to handle vessels of carriers which are not now 


ye, 
in the passenger vessel vusiness for whicn the 


assenger Shiv Terminal will be utilized. 


It is submitted thet the subject Petition should 


be denied. 


Respectfully Smee 


Le < ‘3 five 
Sidney Rei dstein 
General Counsel 
The Port of New York Authority 


Dated March 25, 1959 
New York, New York 


CERTIFICATE OF SESRVICS 


I hereby certify that I have this day served the 
foregoing Response to Petition to Intervene upon counsel to 


the Petitioner by mailing a copy thereof to his office at 


1028 Connecticut Avenue, N.W., Nashington,-D. C. 20036. 


New York, 
Hareh 25, 


& the Matter of the & 
PETITION FOR LEAVE TO INTERVENE 
Before the 
FEDERAL MARITIME COMMISSION AFFIDAVIT 
RE: 


FMC AGREEMENTS NO. T-2271, T-2272 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


PATRICK F. CROSSMAN, being duly sworn, deposes and 


1. He is the Commissioner of the Department of 
Ports and Terminals of the Economic Development Administration 
of the City of New York having responsibility inter alia for 
the development and operation of piers and docks of the City of 
New York, and for the administration of the Waterfront Plan of 
the City of New York which regulates private activities relating 
to the conduct of port commerce in the City of New York; 

2. In a brochure delivered to your deponent on 
March 24, 1969, by Mr. William Zeckendorf, there were included two 
letters describing the plans of General Property Corporation, 
"Ormers of American Dock" for the development of Piers 1 to 5, 
Stzten Island, New York (known as the American Dock Company 
property) and associated property. In a letter dated March 10, 
1969 to the publisher of the Staten Island Advance, Mr. Zeckendorf 
describes a proposed waterborne cargo-handling facility for this 
location designed to “hendle @ new Kind of ocean shipving con- 
tainer known as the Boek syatem” The waterborne cargo-handling 
facility would be provided in combination witn housing constructio: 


Mr. Zeckendorf's letter of Februery 28, 1969 addressed to you 


r 
ageponent states that the prospective maritime users of the © 


facility are "the Prudential Line, the Grace Line and their 


accompanying subsidiary lines". | 

3. He is familiar with Agreement FMC #T-2271 and with 
the operations of the Prudential Line and the Grace Line, and 
knows that neither of pas carriers conducts the passenger 


jw > Uferrr 


Vt ie vessel operations, defined in Agreement No. 7-271. 


Seve 


ATRICK F. CROSS 


Dated: New York, New York 
March 25, 1969 


Sworn to before me this 


yf day of March, 1969. 


WILLIAM J, SEXTON 
Commissioner of Deeds, City cf New York 3-119 
Certificate ffled in New York County 
Commission Expires Nov. 26, 1970 


copy oF 
FEDERAL KARITIME COMMISSION 


Naseamt 7-997) 


wes 


PASSENGER VESSEL TERMINAL 


LEASE: 


CITY OF NEW YORK 
TO 


THE PORT OF NEW YORK AUTHORITY 


LEASE INDEX 


THE PORT OF NNW YORK AUTHORITY 


HEADING ; PARAGRAPH NO. PAGH NO. 
Letting : ee: | | 
Definitions 2 

3 


Term and Surrender 


2 
4 
4 
7 


Rental and Other Payments 
Casualty caer 19 
Repairs 11 
Assignment and ‘ortgages | 12 


Snow Removal, Police and Fire 
Protection 12 


Waiver of Liability : | 12 
Accidents ; 13 
Condemnation ae! 14 
Insurance 7 | 14 
Survey and Condition of Premises : 17 
Depth of Water | 17 
Sunken Craft : 17 
Water Service and Sewer Rents ! 18 
Construction of ‘iarine Terminal : 19 
Easements . 


Policy in Regard to City 
Ordinances and Regulations 


Audit 
Inspection 


Covenant of Quiet Enjoyment 


Fees and Expenses 
Surrenéer by Resolution 
Rinding on Successors 
Signs and Advertising 
Section Headings 
re-tices 

Non-Liability 

Title 

Consolidated Operations 
Tariffs 

Deficit Payments 
Renewal 
anti-Discrimination 
Federal “aritime Commission 
tiiscellaneous 

Right of Access 

Illegal Use Determination 
Termination on Default 
Default 

Right of Entry 

Damages as Rent 

iio Right of Redemption 
Concessions 


DaAditional Pier 


PARAGRAPH NO. 


23 


24 


25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 


HEADING 

Sntire Aqreement 
Permanent Premises 
Interim Premises 


Schedule of Rental Payments 


PPRAGRAPH NO. PAGE NO, 


47 30 
Exhibit . Precedes index 
Fxhidbit ,Precedes index 


Exbihit ‘Precedes index 


PVTL 93g 


PASSENGER TERMINAL LEASE 


AGREEMENT, made this 17th day of January » 1969 
by and between THE CITY OF NEW YORK, (hereinafter called "the 
City") a municipal corporation of the State of New York, with 
its principal office at the City Hall, in the Borough of Manhattan, 
City, County and State of New York, acting by its Commissioner 
of the Department of Ports and Terminals of the Economic Development 
Administration, and THE PORT OF NEW YORK AUTHORITY, (hereinafter 
called "the Port Authority") a body corporate and politic, 
created by Compact between the States of New York and New Jersey 
with the consent of the Congress of the United States of America, 
with its office at 11] Eighth Avenue, in the Borough of Manhattan, 
City, County and State of New York; 


WHEREAS, by Chapter Six Hundred Thirty-one of the Laws 
of New York, 1947, and Chapter Forty-four of the. Laws of New 
Jersey, 1947, as amended and now in force, the said two States 
have authorized any municipality within the Port of New York 
District (hereinafter called "the Port District") to cooperate 
with the Port Authority in. the development of marine terminals 
and, to that end, have empowered any municipality in the Port 
District to consent to the use by the Port Authority of any 
marine terminal owned by such municipality or of any real and 
personal property owned by it, and as an incident to such consent, 
to grant, convey, lease or otherwise transfer to the Port Author- 
ity any such property upon such terms as may be determined by the 
Port Authority and such municipality; and 


WHEREAS, after detailed study and consideration of the 
problem and project by the Port Authority, the City and the Port 
Authority have mutually agreed to cooperate in the planning, 
construction and operation of a modern marine terminal for water- 
borne passenger travel incorporating facilities for superior 
comfort, convenience and efficiency, and for serving the objective 

_ of consolidating at such terminal the operations of the various 
passenger lines serving the City and the Port District; and have 
agreed that effectuation of such a project is and will be in the 
public interest; and . 


WHEREAS, the plans for the consolidated passenger ship 
terminal have been formulated in keeping with the City's comprehensive 
plan for development of the area east of the terminal's site; and 


WHEREAS, the City, by resolution duly adopted by its 


Roaré of Estimate on the 21 day of November ai 
(Cal. No. 9-A ), a copy of which is. annexed to and made 


CY 
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a part of this Agreement, authorized the execution and delivery 
of this Agreement; and i 


WHEREAS, by resolution duly adopted by its Board 
of Commissioners on the 14tnday ofNovember » 1968, a copy of 
which is annexed to and made a part of this Agreement, the Port 
Authority authorized the execution and delivery of this Agreement; 


NOW, THEREFORE, the City and the Port Authority 
hereby mutually undertake, promise and agree, each for itself 
and for its successors and assigns, as follows: 


1. LETTING 


The City hereby demises and leases to the Port 
Authority, and the Port Authority hereby takes and hires from the 
City for marine terminal purposes and for purposes consistent or 
incidental thereto and for no other purpose except with the prior 
written approval of the said Commissioner: 


(a) ALL THOSE CERTAIN pieces and parcels of 
land, and lands under water, together with the buildings, 
structures and improvements, if any, thereon or therein, 
now or hereafter constructed, situate in the Borough of 
Manhattan, in the City, County and State of New York, 
bounded and described as lying at or near the foot of 
West 45th to West 51st Streets, extending from the bulkhead 
wall 1100 feet more or less to the U.S. Pierhead Line, all 
as shown in stipple on the print hereto attached, hereby 
made a part hereof and marked "Exhibit 1"; the foregoing 
being hereinafter collectively called "the permanent premises". 
The City will not itself construct or permit any other to 
construct any structure whatsoever in the following areas 
covered by water: (i) the area bounded by the southerly 
line of the permanent premises and a line drawn parallel 
thereto and one hundred eighty (180) more or less feet to 
the south thereof, and (435 the area bounded by the northerly 
line of the permanent premises and a line drawn parallel 
thereto and one hundred eighty-seven and one-half (187.5) 
more or less feet north thereof. Structures existing on the 
area which constitutes the permanent premises may be used by 
the Port Authority as hereinafter provided but shall not be 
considered part of the permanent premises unless physically 
remaining at the date of final completion of the marine 
terminal. 


(b) All those certain pieces and parcels of 
lands and lands under water together with the buildings, 
structures and improvements, if any, therein or thereon, 
now or hereafter constructed situate in the Borough of 
Manhattan, in the City, County and State of New York 
bounded and described as follows: 
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(i) Pier 40, North River 


Located at the Foot of West Houston Street, in the area 
bounded and described as follows: Beginning at the inter- 
section of the existing bulkhead with a line distant 290 
feet southerly from and parallel with the southerly line of 
Pier 42, North River, thence westwardly oe with said 
Pier 42, North River, for a distance of 807 feet more or 
less; thence southwardly and at right angles to the last 
mentioned course a distance of 755 feet more or less; thence 
westwardly parallel with said Pier 42 to the United States 
Pierhead Line, thence southwardly along said United States 
Pierhead Line a distance of 55 feet; thence eastwardly par- 
allel with said Pier 42 to the said existing bulkhead; thence 
northwardly along said bulkhead to the point or place of 
beginning, all as shown in crosshatch on the print attached 
hereto, made a part hereof, together with the use of lands 
under water as shown in stipple on said print. 


(ii) Pier 84, North River 


Located at the foot of West 44th Street, approximately. 1000 
ft. long on the north side and 699 ft. long on the south side 
and 135 ft. wide with the structures thereon, together with 
the upland area (approximately 25,185 sq. ft.) on the south 
side of the pier all as shown in stipple on print attached 
hereto and made a part hereof, together with the use of lands 
under water as shown in stipple on said print. 


(iii) Pier 92, North River 


Located at the foot of West 52nd St., approximately 775 ft. 
long on the north side and 1075 ft. long on the south side and 
124 ft. wide with the structures thereon, all as shown outlined 
in crossn&tch on print attached hereto and made a part hereof, 
together with the use of lands under water as shown in stipple 
on said print. 


(iv) Pier 97, North River 


Located at the foot of West 57th St., approximately 700 ft. 
iong and 110 ft. wide with the structures thereon, together 
with the bulkhead from the center line of slip between Piers 

96 and 97, North River, to thé center line of slip between 
Piers 97 and 98, North River, together with the bulkhead sheds 
approximately 50 ft. in width immediately inshore of said bulk- 
head and together with 4978 square feet of upland (52 feet in 
width) inshore of the northerly bulkhead extending to the 
southerly side of Pier 98 all as shown in crosshatch on print 
attached hereto and made a part hereof, together with the 

use of lands under water as shown in stipple on the said print. 
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All as shown on the print hereto attached, hereby made a 
part hereof and marked "Exhibit 2", being hereinafter 
collectively called "the interim premises," and to be used 
for the activities and operations being conducted there at 
“present. 


: | , 7 
(c) The permanent premises and the interim premises 
are hereinafter collectively called "the premises". 


2. DEFINITIONS 
As used in this Agreement: 


(a) "The marine terminal" or "the facility" means 
the entire development of the permanent premises consisting of 
land, lands under water and piers, bulkheads, docks, slips, 
buildings, structures, landscaping and improvements necessary or 
convenient for the handling, accommodation and servicing of 
seagoing vessels primarily engaged in passenger service, and the 
handling, accommodation and servicing of passengers, mail, visitors 
and cargo, and other activity incidental to such operations. 


(b) “Commissioner" or "Commissioner of the Depart-—. ; 
ment of Ports and Terminals of the Economic Development Administration 
means the officer or agent of the City who for the time being shall 
be exercising functions the same as or equivalent to those now 
exercised by the Commissioner of the Department of Ports and Term- 
inals of the Economic Development Administration. : 


(c) "Passenger vessel" means a seagoing vessel, other 
then one in military or naval service, engaged primarily in carrying 
more than three hundred twenty (320) persons as passengers, and 
loading or unloading not more than one thousand (1,000) long tons 

of cargo, on voyages extending for not less than twenty-four (2k) 
hours, and actually operated on voyages of at least’ such duration, 
from or to the Port of New York, or other vessels, calls of which 
are recommended by the Port Authority for handling at the marine. 
terminal end approved in writing by the Commissioner. 2 


(2) "Construction cost” and "operating and maintenance 
costs" are defined in Section 4. ; 


3, ‘TERM AND SURRENDER | 


(a) The term of the letting of the permanent premises 
under this Agreement shall commence on a day following the date 
of completion of construction of the marine termincl, determined 
as hereinafter provided, and shall expire, unless sooner terminated, 
on the twentieth anniversary of the date of commencement. 
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(b) ‘Beginning with the date of commencement of the 
letting of the interim premises, as hereinafter determined, the 
Port Autherity may enter upon, use and occupy the permanent premises, 
for the purposes of accommodating interim operations and constructing 
the marine terminal. All such entry upon, use and occupancy of the 
permanent premises shall be subject to and in accordance. with the 
provisions of this Agreement. The Marine Terminals Construction 
Engineer of the Port Authority shall certify to the Commissioner the 
date of completion of construction of \the two southerly finger piers 
and the associated portion of the headhouse of the marine terminal, 
and the term of the letting contemplated in paragraph (a) of this. 
Section shall commence on the first day of the calendar month next 
following such certification, but such commencement date shall in 
any event occur not later than forty-eight (48) full calendar months 
after the date of commencement of the letting of the interim premises, 
unless further postponed by written agreement between the parties. 
The said Engineer shall also certify the date of completion of the 
balance of the marine terminal, but unless earlier certified, the 
same shall be deemed completed in any event on a date not more than 
twenty-four months after the commencement of the letting of the 
marine terminal. 


(c) The term of the letting under this Agreement as 
to the interim premises shall commence at 12:01 o'clock A.M. ona 
day which shall be the day following the latest effective date of 
surrender of the interim premises, as set forth in one or more agree- 
ments to be made between the City and the tenants of the interim ; 
premises, but in no event shall the said term commence prior to the 
day after the Port Authority shall have notified the City in writing - 
that the agency agreements contemplated in Section 31(d) have all 
been made; and the term of the letting as to the interim premises 
shall expire on the thirtieth day after the date of the commencement 
of the term of the letting of the permanent premises under this 
Agreement, determined as set forth in paragraphs (a) and (b) of 
this Section, or on such later date as may be approved by the 
Commissioner on such terms and conditions as he shall determine; 
provided, however, ‘that the letting of Pier 92 as interim premises 
shall continue until the thirtieth day after final completion of 
the marine terminal. The provisions of paragraphs (e), (f) and (g) 
of this Section shall apply at the appropriate times to the interim 
premises as well as to the permanent premises, but the provisions 
of paragraphs (d) and (hn) shall have no application to the interim 
premises or the letting thereof, and the Port Authority shall have 
no obligation to perform maintenance or repair on the interim 
premises or any part thereof except as hereinafter specifically set 
forth. : ay Goa 
(a) If the permanent premises or any building, structure 
or improvement thereon, or any. part thereof, at the expiration of 
the term or its sooner termination, are in need of repair and main- 
tenance (including painting) then the Port Authority shall repair, 
paint and put the same in good order and condition as determined by 
the Commissioner in his sole discretion, as though all of such work 


had been properly done during such term. 
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(e) On the expiration or sooner termination of the . 
term, the Port Authority will peaceably and quietly leave, give — 
up, surrender and deliver unto the possession of the City without 
delay the premises, together with all buildings, structures, -s 
alterations, additions, changes, replacements and improvements 
thereon, if any, all of which shall be free and clear of any and- 
all liens, debts or encumbrances of whatsoever kind, nature and 
description, incurred by the Port Authority or its contractors, 
and the condition of the permanent premises only, together with 
the buildings, structures and improvements thereon, shall be as 
set forth in paragraph (d) of this Section. 

(f) Title to all personal property and trade fix- © 
tures not part of the original construction, and installed or 
provided by the Port Authority in or on the premises, is hereby 
expressly reserved to and in the Port Authority, and the Port : 
Authority shall have the right to remove all of the same upon the 
expiration or sooner termination of the term, and within thirty 
(30) days thereafter, provided, however, that the Port Authority 
shall at its own expense repair any injury to the premises 
resulting from such removal. Upon written notice from the 
Commissioner, the Port Authority shall, at its own cost and ex- 
pense, remove any personal property or fixtures not removed 
by the Port Authority atthe expiration or sooner termination of 
the term, repairing any injuries to the premises resulting from 
such removal. ‘ 


(g) Throughout the term of the letting, except as 
expressly provided otherwise herein, the Port Authorilty shall 
have full and complete control of management and operation of the 
premises. : 


(nh) Out of the proceeds of bonds to be issued by 
it and to mature no later than twenty (20) years after the 
commencement of the term of the letting of the permanent premises, 
the City shall deposit with a trustee selected by the City and 
acceptable to the Port Authority the entire construction cost of 
the marine terminal. The sum shall be deposited and iadministered 
as follows: : 


(i) Not less than sixty days prior to commence- 
ment of construction, the Port Authority shall estimate 
the total cost thereof, and the City shall within 
fifteen days of such estimate, pay the/said sum to 
the Trustee. 


(41) On a date which shall be thirty days 


after the delivery by the Port Authority of the esti- 
mate required under subdivision (i) above, and on 
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A, 


each of. the several following anniversaries of 
such date during the period of construction, 

the Port Authority shall deliver to the City 

an estimate in writing of the total sum required 
to meet construction costs during the period of 
twelve months then next following. ‘The City shall 
thereupon direct the Trustee to place an amount 
of money equal to such sum, drawn from the fund 
ereated under subdivision (1), in an interest- 
bearing account in the name of the Port Authority 
and in a depository selected by the City and 
acceptable to the Port Authority, under terms 

and conditions permitting the Port Authority 

to make monthly withdrawals adequate to antici- 
pate and meet required construction cost payments, 
and permitting extra withdrawals in special 
circumstances, For each withdrawal, monthly 

or special, the Port Authority shall submit a 
statement to the Comptroller of the City of the 
amount and items of construction:-cost to be met 
therefrom, 


(414) Within nine (9) months after completion 
of construction the Port Authority shall certify 
to the City the construction cost, now estimated 
at $60,250,000 and in the event such cost shall 
exceed the sum theretofore paid by or on behalf 
of the City under subdivisions (1) and (11) 
above, the City shall pay the deficiency to the 
Port Authority within sixty (60) days after such 
certification, If the sum theretofore paid to 
the Port Authority exceeds the sum 80 certified, 
the Port Authority shall pay the.excess to the 
City within thirty (30) days after such certifi- 
cation, Any balance then remaining in the hands 
of the Trustee shall be payable to the City. The 
sum so certified shall be subject to audit by the 
City. , 


RENTAL AND OTHER PAYMENTS 


Basic Rental for the Permanent Premises: 


The Port Authority shall pay to the City for the 


permanent premises 2 basic rental annually which shall suffice 
over the term of the letting of the permanent premises to pro- 
vide to the City the total of (4) the sum required to amortize 
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the entire construction cost as certified by the Port Authority and 
audited by the City, plus (ii) debt service costs (which shall not 
dnclude payments on account of principal) for the entire period, 

both as required by the terms of a schedule of debt service require- . 
ments hereto attached, hereby made a part hereof, and marked "Exhibit 
3." The payment to be made by the Port Authority under this Section 
for and during the period (not to exceed twenty-four months ) from the 
commencement of the letting of the permanent premises to the final 
completion of the marine terminal, shall be at a rate two-thirds of 
that computed in accordance with the foregoing, and such payment shall 
be, for the basic rental accruing during that period only, full and 
final payment. | 


B. Additional Rental for the Permanent Premises: 


(a) The Port Authority shall pay the City, as © 
additional rental in each year, the first Seven Hundred Fifty Thousand 
Dollars ($750,000) of the excess of actual receipts from all operations 
at the marine terminal over the sum of the following: (1) a11 payments 
currently required to be made under Subsection A and (ii) \all operating 
and maintenance costs as hereinafter defined; and 


(b) The balance of the receipts, payable to the 

City as follows: the sum of Seven Hundred Fifty Thousand Dollars 
($750,000) thereof received in each year and one-half of any such 
receipts over One Million Five Hundred Thousand Dollars ($2,500, 000) 
for each year to be held by the Port Authority until the same shall 

: peach a sum which shall be the total of the three highest; annual pay- 

_ ments made or to be made by the Port Authority as required by Exhibit 
3; the other half of such excess, and after accumulation, the entire 
such yearly balance of receipts, to be paid currently to the City, 
except that in any. event the total amount of the sum withheld for ‘the 
reserve as above provided and of the sum payable to the City as additional 
rental under this Subsection B shall not exceed in any year, Two Miliion 
Four Hundred Thousand Dollars ($2,400,000);. any surplus of receipts 
over the sum of S that amount, (44) the annual payments required under 
Subsection A, and (iii) the operating and maintenance costs, shall be 
held by the Port Authority for distribution to users of the facility, 
accomplished by making the surplus a factor towardsreduction of tariff 
charges in subsequent determinations of such charges. The sum reserved 
shall be available to discharge all deficits (annual and cumulative) in 
payments of the rental reserved under Subsection A and of the operating 
and maintenance costs, created by any excess of such payments and costs 
over receipts; at the expiration of the term any remainder of such : 
reserve and of the reserve for deferred maintenance (with interest, if 
any is earned), shall be payable as rental to the City. 


: (c) Payments under Subsection A shall be made 
quarterly beginning on a date six (6) months after the date of 
commencement of the letting of the permanent premises. The first 
such payment shall be for the two previous quarters. Payments 
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under Subsection B shall be made annually on April 1 in each 
year, for the next preceding calendar year, and shall include 
the net interest, if any, earned on such portion of the receipts 
as becomes payable. Payments made before costs are finally 
determined shall be payments on account. 


Basic Rentet ior 


C. Basic Rental for the Interim Premises: 


The Port Authority shall pay to the City a basic : 
rental for the interim premises at the annual rate of $1,821,451.75, 
payable throughout the term of the letting of the interim premises 
only, in equal monthly installments in advance, on the first day 
of each and every calendar month during the said term, with 
proration on & daily basis for any portion of the term which shall 
be less than a calendar month, whether at the commencement or at 
the expiration thereof or both, and provided, that no rental shell 
accrue hereunder for the period of the letting of the interim 
premises subsequent to the date of commencement of the letting 
of the permanent premises except as: provided in Section 3(c). 
Receipts from operations at the interim premises earned from 
the date of the commencement of the letting of the permanent 
premises shall be deemed for purposes of this Agreement receipts 
from operations of the marine terminal. 


D. General Rental Provisions: 


(a) No breach of any covenant, term or condition 
of this Agreement other than @ preach by the City which prevents 
cor hinders the Port Authority from exercising its rights under 
this Agreement, shall excuse the Port Authority from the prompt 
payment of the rentals reserved in this Section 4. The Port 
Authority shall pay such rentals throughout the term of this 
Agreement, notwithstanding any provision or cleuse contained in 
Section 227 of the Real Property Law of the State of New York. 


; (b) In the event that the Port Authority, under 
any law that may hereafter be enacted or applied, shall be or 
become subject to and liable for payment to the City of any taxes 
or assessments or other governmental levies or imposts (except 
charges for water and sewer rental), upon or against the premises 
or upon any part thereof, then, in addition to other remedies 
available to it hereunder, the payment by the Port Authority 

of the emount of such taxes, assessments, levies, or imposts 
shall, as between the City and the Port Avthority, be deemed 
payment pro tanto of the rent herein reserved under Subsection 

A or Subsection C as the case may require, and the amount 

of such payments shall be treated as a cumulative credit 

-against rent otheritige payable under this Agreement if such pay- 
ments should exceed the amount payable under the said subsections. 
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(ec) “Construction cost" as used in this Agreement 
shall mean and include all costs in regard to the planning, design 
and construction of the marine terminal and every part thereof, as 
such construction is described in the plans to be approved in 
writing by the Commissioner and to be annexed to this Agreement, 
and shall include without limitation thereto the following items: 


(1) Payments to or on behalf of contractors; 
(2) Payments for supplies and materials; 


(3) Payments to persons, firms ior corporations 
other than construction contractors for services rendered or 
rights granted in connection with the construction, including 
without limitation thereto, payments made in connection with the 
demolition or removal of buildings or other structures and pay- 
ments made in connection with the supply, removal, transportation, | 
dumping or disposal of fill, debris or dredged or excavated 
materials; 


(4) Payments for premiums for performance bonds 
in regard to construction. , 


(5) Payments for premiums for liability and work- 
men's compensation insurance in regard to demolition and in regard 
to construction, and in any case in which the Port Authority 
decides to self-insure any such risk, an amount) equal to the 
premiums which would have been paid for such insurance; 


(6) Payments of premiums for builder's risk .and 
all-risk insurance during construction; ; : 


(7) Payments for purchase of terminal equipment 
permanently installed and of specialized portable equipment 
permanently assigned to the marine terminal, and rental payments 
for equipment used during construction, including any costs of 
insuring the same; : 


(8) Cost to the Port Authority for direct labor 
and staff actually engaged in the design and construction of the 
marine terminal; - 


(9) Financial costs to the project, if any, of 


1 through 8; 


(10) General and Administrative expense (not to 
exceed 15% of the sum of the foregoing) on account of the planning, 
design and construction of the marine terminal, in accordance with 
the Port Authority's present accounting principles and procedures. 


PVTL 93068. @ 


(d) In addition to all other payments to be made 
by the Port Authority co the City, the Port Authority shall pay 
to the City on or before the date of commencement of the letting 
of the permanent premises the sum of One Million Five Hundred 
Thousand Dollars ($1,500,000) on account of the residual value 
of structures on the permanent premises to be incorporated in 
the marine terminal. The Port Authority shall also pay to the 
City a sum presently estimated at Two Million Five Hundred 
Seventy Nine Thousand One Hundred Thirty One Dollars and 
Sixty Eight Cents ($2,579,131.68) as rent for the permanent 
premises during the period of construction which is presently 
estimated at three years. The actual payment shall be adjusted 
proportionately to reflect any construction period which is less 
than or which exceeds three years. The sum shall be paid in 
approximately equal annual installments during the period of 
construction and on a quarterly basis beginning on & date six 
months after the commencement of the letting of the interim 
premises. Such payments shall be made out of the proceeds 
of Port Authority bonds to be issued therefor. 


(e) “Operation and maintenance expense" (ere 
sometimes called "operation and maintenance cost’ in this 
Agreement) as used in this Agreement shall mean the expense 

of the Port Authority which is directly attributable to the 
operation and maintenance of the terminal during the current 
year (other than the rent payable to the City by the Port 
Authority for the premises and general and administrative 
expense.) No deduction, allowance or provision for depreciation, 
except for automotive equipment and equipment ancillary thereto, 
is to be included in the operation and maintenance expense. It 
shall include the amount estimated to be required for deferred 
maintenence and a sum equal to fifteen (15%) percent of the 
foregoing operation and maintenance expense, for general and 
administrative expense, and an estimated Four Hundred Fifty 
Three Thousand Three Hundred Thirty Dollars ($453,330.00) 
annually, representing principal amortization over a 20 year 
period and actual dett service, of the bonds issued by the 

Port Authority to provide funds for the payment of the residual 
value of structures on and the rent for the permanent premises 
during constructicn, as provided for in paragraph (d) above. 


5. CASUALTY 


(a) In the event of partial or total destruction 
of. the marine terminal by a casualty which has been insured 
against, the Port Authority shall expend the insurance proceeds 
(other than rentel insurance proceeds) in reconstruction, unless 
otherwise directed in writing by the City. In the event of such 
reconstruction there ‘shall be no abatement of rental, but in the 
event of a written direction by the City not to perform reconstruc- 
tion, this Agreement shall terminate with the effect of expira- 
tion, as of the date of the occurrence of the casualty, but in 
such event the Port Authority shall transfer to the City. 
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the insurance proceeds retaining only a sum of mone 
the portion of the money paid to the Ci 
Suosection Dof Section 4 of this Agreement t 
amortization as an elemen 
as set forth in paragraph ( 
insure 


City shall have the op 

suspended until either ( 

the letting shall be deemed to 

casualty, and the Port Authorit 

under this Agreement as of such date; or (ii) if the casualty occurs 

during the first seven years of the term of the letting and the City 

rebuilds, the letting shall recommence upon completion of construct 

and shall continue thereafte f years (including par 
ined un rm of the letting 

rence of the casualty; 


mained und 
occurrence of the casualty. 


e interim premises 
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or rebuilding can.be 
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in the opinion o 
repaired within ays, 
the insurance proceed City and shall hav 
soever in connection with repair or rebuilding, 4 
be abated for that portion of the interim premises rendered unsuitad 
for the period it is in such condition. In no event shall the oblig 
tion of the Port Authority exceed the repair or rebuilding which cé 
be accomplished by use of insurance proceeds received. ; 
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6. REPAIRS 


The Port Authority except in the event of casual% 
at all times during the term of the letting, shall keep, maintein 
and take good care of the permanent premises together with the 
piers, piersheds, bulkheads (including the bulkhead on the boundary 
line of the permanent premises), pilings and all other buildings, 
structures and improvements thereof, if any, whether now on the prev 
or hereafter added, and shall make all necessary repairs, 
inside and outside, structural or otherwise, including the 
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rebuilding or replacement of the piers, piersheds, bulkheads, 
pilings and other buildings, structures or improvements thereon 
or any parts thereof, so as to keep and maintain them in good and 
sufficient repair and sufficiently painted. : 


T. ASSIGNMENT AND MORTGAGES 


(a) The Port Authority shall not assign, mortgage, 
hypothecate, or encumber this Agreement or any part thereof. 
In the event this Agreement is assigned, pledged, mortgaged, 
hypothecated or encumbered in any way, the City, in addition to 
any other remedies it may have, may collect rent from any assignee 
of the premises, and apply the net rent collected to the rent 
reserved herein; but no such assignment or collection shell be 
deemed a waiver of this covenant or the acceptance of the assignee 
es 2 tenant or & release of the Port Authority from the further 
performance by it of the covenants on its part to be performed. 


(bd) Subject to the provisions of paragraph (a)3 
the Port Authority may permit third persons to use and occupy part 
or all of the premises under subleases, permits and other contractus 
arrengements including without limitation thereto use under publish¢ 
tariffs, but only for purposes consistent with this Agreement and 
subject to all of the terms, covenants and conditions of this Agree: 
ment. The Port Authority shall not, however, sublet the premises 
for terms extending beyond the expiration of the term of this. 
Agreement. 


8. SNOW REMOVAL, POLICE AND FIRE PROTECTION 
(a) The City shall not be responsible for removal 
of snow and ice from the premises. The Port Authority shall not 
place snow and ice upon any of the public streets, highways or 
marginal streets of the City. 


(bo) The City will have no responsibility for 
meintaining fire or police personnel in or on the premises. The 
City agrees that 4ts Police Department will respond to calls from 
the Port Authority in the event of the commission of crime, rioting 
@isasters and other emergencies in the premises, and that its 
Fire Department will respond to calls to put out all fires and 
handle emergencies. é 


9. WAIVER OF LIABILITY 
With respect to the permenent premises only, the 


Port Authority further covenants and agrees that the City shall 
not be liable for any damage, injury or liability that may be 
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sustained by the Port Authority or any other person whatsoever, 

or to their goods and chattels from any cause whatsoever, arising 
from or out of the occupancy of the permanent. premises, including 
but not limited to demage by the elements, leakage, obstruction, 
or other defect of water-pipes, gas-pipes, soil-pipes, electrical 
apparatus, other leakage in or about the permanent premises or in 
and from any other part of the structure or structures included 
in the permanent premises, or the condition of the permanent 
premises or any part thereof. The Port Authority hereby expressly 
releases and discharges the City from any and all demands, claims, 
actions and causes of action arising from any of the aforesaid. 


10. ACCIDENTS 


(a) If at any time during the term, in any action 
or actions brought to recover damages for injuries to any person 
or persons (induding death) or to property by reason of any 
accident happening on or in the premises, or by reason of any act 
or occupancy under this Agreement whether on or in proximity to 
the premises, a judgment shall be recovered against the City, 
then upon written demand being made upon it, the Port Authority, 
4ts successors or assigns, provided the notice hereinafter 

‘provided for shall have been given, shall pay to the City, its 
-suecessors or assigns, the amount of such judgment, together with 
“all reasonable and proper costs, expenses, and counsel fees to 
which the City may or shall be subjected in defense of such action 
and including any appeals taken with the consent of the Port 
Authority. 


(b) The City shall give the Port Authority notice 
of all claims for injuries to any person or persons or damage to 
property as aforesaid made upon it and shall with reasonable 
promptness and diligence furnish to the Port Authority full 
information in regard thereto. The City shall not settle any 
such claims without the written consent of the Port Authority; 
but the Port Authority may, at its option, settle any such claim 
on behalf of the City, paying from its own funds to the claimant 
for a release in favor of the City. If any suit shall be brought 
against the City besed upon any such claim, the City! shall 
furnish to the Port Authority copies of all process and other 
papers served upon the City in connection with such suit. The 
. Port Authority shall have the right to appear and defend any such 
- suit and the City shall cooperate with the Port Authority in such 
defense. If any judgment:or award shall be. entered against the 
City upon the basis of any such claims, the City shall at the 
request of the Port Authority appeal therefrom at the sole cost 
and expense of the Port Authority and the City shall’ cooperate 
with the Port Authority in such appeal. All payments, expenditures 
and costs arising under this Section shall be elements of operating 
and maintenance costs. 
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11. CONDEMNATION 


In the event of any condemnation or taking or 
conveyance in lieu of condemnation, whether of the whole premises 
or such part thereof as shall make it impracticable for the Port 
Authority to operate the remainder under this Agreement, then the - 
letting under this Agreement shall come to an end immediately 
upon vesting of title in the condemning body, there shall be no 
award for the leasehold, and the Port Authority shall have no 
Gaim against the City, by reason of the insufficiency or claimed 
insufficiency of the award to reimburse the Port Authority for 
any unamortized portion of amounts expended by the Port Authority 
except to the extent required so that the Port Authority shall 
have a right to participate in the award and to receive such 
portion of the award, compensation or other consideration as shall 
equal the portion of the money aid to the City under paragraph 
(d) of Subsection D of Section 4 of this Agreement then not yet 
returned through payment of amortization as an element of operat- 
ing and maintenance costs as set forth in paragraph (e) of the 
gaid Subsection D; the entire balance of the award, compensation 
or consideration shall be free of any claim by the Port Authority. 
In the event of condemnation of a part only of the premises, the 
Port Authority shall have the right at its option to remain in 
possession of the remaining portion of the premises under all of 
the terms and provisions of this Agreement, except that the rent- 
als to be paid thereafter shall be as agreed upon between the Port 
Authority and the Commissioner, subject to the approval of the Board 
of Estimate. ; 


12. INSURANCE 


rf (a) The Port Authority shall for the benefit of 
the City, furnish Builders' Risk Insurance - Completed Value Form, 
during and in the course of construction, insuring against loss 
or damage by fire, standard extended coverage perils and such 
other perils as the Commissioner may from time to time certify 
as perils to be insured against, provided insurance against such 
perils so certified is commercially available. The policy shall 
name the City as sole insured and shall provide that loss, if 
any, shall be adjusted with and paid to the City only. The 
above insurance shall provide that all materials delivered to 
the site, whether or not attached to the realty, shall be determined 
to be the property of the City and covered by the above policy. 


(b) In addition to the other insurance provided 
for in this Agreement, the Port Authority shall furnish the City 
prior to the commencement of any work Owners Protective Liability 
Insurance for the benefit of the City (and which may include the 
Port Authority) within limits of et least $5,000,000 for one person, 
and $5,000,000 for more than one person injured or killed in any 
one occurrence; $5,000,000 for property damage; and $40,000,000 
excess coverage. 
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agrees to obtain such new coverages on demand by 

All such insurance shall be in an amount equal to 100% of ithe re- 
placement cost. The Port Authority shall also have the right to 
purchase rental insurance. 


(a) Certified copies of policies issued by insurance 
companies evidencing the insurance required by this Section shall be 
Filed in the office of the Commissioner, with proof of payment of 
premiums, and shall be subject to approval by the Commissioner as 
to form and minimum sufficiency of coverage, but the Port) Authority 
may purchase additional insurance at higher limits. If the Port Au- 
thority, after written notice from the Commissioner, neglects or 
refuses or is unable to obtain any of the insurance required by this 
Agreement, then the City may procure the same, wherever available, and 
the Port Authority shall reimburse the City for the premiums. Except 
as set forth in paragraphs (a) and (b) hereof, such policy or policies 
shall provide that loss, if any, shall be payable to the Port Authority, 
which shall hold the proceeds of all insurance other than rental in- : 
surance in a fund for the purpose of repairs, rebuilding and replace- 
ment of the permanent premises, the pier, the piershed, the bulkhead 
and pilings, or any other structures, improvements or fixed equipment 
thereon damaged or destroyed by reason of any of the risks insured 
against by such policy or policies. Upon the conpletionjof the re- 
pairs, reouilding and replacenents, if the amount of the ‘proceeds of 
insuranee exceeds the cost of such repairs, rebuilding and replace- 
ments the Port Authority shall pay such surplus to the City. 
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(e) The Port Authority at {ts own expense shall 
also furnish the City with liability insurance issued by @& 
responsible company or companies approved by the Commissioner, 
for the protection of the City against any claims, suits, 
demands, wauses of action or judgments by reason or personal 
injuries (including death) sustained by any person or persons, 
and for any claim of damage to property occurring on or in . 
the premises, or arising out of or as a result of the operation, 
control or occupancy thereof by the Port Authority or any 
undertenants, assignees or occupants thereof whether on or 
in proximity to the premises. Such liability insurance shall 
provide limits of at least $5,000,000 for property damage and 
at least $5,000,000 for one person, and $5,000,000 for more 
than one person injured or killed in any one occurrence, with 
a provision for $40,000,000 excess coverage. 


‘ (f) The Port Authority may from time to time 
and at any time, elect to become a self-insurer as to part or 
all of the risks of loss described hereinabove in this Section 

12, except these described in paragraph (a) and (b) above on 
the same terms and general conditions as are provided in 
standard insurance policies covering such risks then in general 
use in New York; and in the event of a loss.which would have 
been covered by any such policy or policies, the Port Authority 
shall make available, out of its funds, an amount equivalent to 
that which would have been paid by an insurance carrier under 
the same circumstances, and shall apply the said amount 

in like manner as if said amount were the proceeds of 


an insurance policy or policies obtained in accordance with 
this Section. z 


(g) The Port Authority shall continue existing 
insurance coverages on the interim premises throughout the 
letting thereof. 


(h) As between the City and the Port Authority, 
the Port Authority hereby undertakes and agrees to indemnify the 
City and save it harmless from any claims, suits, demands and 
causes of action by reason of personal injuries sustained by any 
person or persons, including death, and from any claims of 
damage to property, occurring on or in the premises, or arising 
out of or as a result of the operation, control or occupancy 
thereof by the Port Authority or any undertenants, assignees 
or occupants thereof whether on or in proximity to the premises. 


[There is no paragraph (i) in this Section. } 


(j) The Port Authority further agrees to execute 
and deliver any additional instruments and to do or cause to be 
done all acts and things, that mey reasonably be requested by 
the Commissioner in accordance with this Agreement, fully to 
insure the City against all damage and loss as herein provided 
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for and to effectuate and carry out the intents and purposes of 
this Section. The policy or policies furnished may provide that 
there be no subrogation against the Port Authority. 


(x) All premiums payable for insurance hereunder 
and self-insuring amounts in lieu of premium shall be elements 
of the operating and maintenance costs under this Agreement. 


13. SURVEY AND CONDITION OF PREMISES 


(a) A representative of the Commissioner jointly 
with a representative of the Port Authority shall make a survey 
of the permanent premises before or at the commencement of the 
term provided for herein. 


(bo) <A representative of the Commissioner jointly 
with a representative of the Port Authority shall make a survey 
of the permanent premises 4 reasonable time before expiration of 
the term and shall make a schedule of the condition thereof at 
the time of such survey. If, after notice, the Port Authority 
shall fail, neglect, refuse or delay to join in making such 
survey, then the City may make such survey independently and the 
Port Authority shall be deemed to have adopted such survey as 
binding upon it as to condition. 


14. DEPTH OF WATER 


P The Port Authority shall perform or cause to be 
performed such dredging or other work in the slips adjacent to 
the marine terminal as may be required from time to time in the 
-opinion of the Port Authority during the term under this Agreement. 
-On the expiration or earlier termination of the term of the 


letting, the Port Authority shell perform or cause to! be performed 
the necessary dredging or other work required to provide a depth 
thirty-eight (38) feet below mean low water in the outer berths, 
and thirty-four (34) feet below mean low water in the| inner berths. 
These depths are agreed upon as providing capacity for vessels now 
in use, and other depths will be provided by the Port Authority (as 
agreed upon in writing by the Commissioner) if changes in design of: 
vessels in the passenger trade make such depths advisable. 
“e 
15. SUNKEN CRAFT y 
(a) If during the term of this Agreement, the 

-waters in the permanent premises shall become obstructed in whole 
or in part by the sinking of any waterborne craft, other than 
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waterborne craft owned or operated by the City, the Port 
Authority, after notice from the Commissioner, shall promptly 
remove such obstruction, or cause the same to be removed, the 
cost thereof to be included in operating and maintenance costs. 
If, after notice from the Commissioner the Port Authority fails 
to remove such obstruction, the City may in its discretion 
undertake the removal thereof, and in such event the Port 
Authority shall réimburse the City for the reasonable expenses 
so incurred. If during the term of this Agreement the waters 

in the premises shall become obstructed in whole or in part by 
the sinking of any waterborne eraft owned or operated by the 
City, through no fault or negligence of the Port Authority, then 
the City, after written notice served upon the Commissioner by 
the Port Authority, shall promptly remove such obstruction or 
cause the same to be removed, without .cost or expense to the 
Port Authority. If, after notice from the Port Authority, the 
City fails to remove such obstruction, the Port Authority may 

in its discretion undertake the removal thereof, and in such 
event the City shall reimburse the Port Authority for the reason~ 
able expenses so incurred. 


(b) The Port Authority shall save harmless the 
City from any damages or claims for damages that may arise by 
reason of the presence in waters of any sunken waterborne 
eraft, other than one own ty and the City 
shall save harmless the Por 
claims for damages that may arise 
s2ia waters of any sunken waterborn 
by the City. 


16. WATER SERVICE AND SEWER RENTS 


(a) The City shall provide and maintain all water 
supply lines up to the perimeter of the premises. The Port 
Authority shall pay the City for all water consumed at the 
City's established rates, and for all sewer rents:applicable 
to the premises at the City's established rates. The Port 
Authority, at its own cost and expense, shall install and main- 
tain such meter or meters as may be determined by. the Department 
of Water Supply, Gas and Electricity as best suited for determining 
the amount of water consumed or used within the premises. 


(bv) The City shall have no liability for the costs 
of any heat, gas, coolant and electricity furnished to the premises, 
except 2s included in operating and maintenance costs. 
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| 
purposes, The City will cooperate fully with the Port Authority 
in regard to construction of the marine terminal. To that end, 
the City will make available as needed portions of the marginal 
street and other neighboring areas required for construction 
purposes, including without limitation thereto the receipt and 
storage of equipment, materials and supplies. The precise areas 
and terms of use shall be set forth in Occupancy Permits re- 
quiring nominal fees or rentals, to be issued by the Commissioner - 
on the request of the Port Authority. 


18. EASEMENTS 


The letting of the premises is subject to any 
existing easements in favor of the City for city-owned utilities 
and the rights of gas, electricity and other public utility 
companies to maintain facilities therein. The City hereby rep- 
resents to the Port Authority that there are no such easements 
interfering or which might interfere, with the construction con- 
templated under this Agreement, and covenants that the Port 
Authority may use without additional charge all easements on or 
through the premises required by its operations thereof. 


19. POLICY IN REGARD TO CITY ORDINANCES AND REGULATIONS 


FD LN li aE 


In the construction, improvement, operation 
and maintenance of the premises, the Port Authority will as a 
matter of policy, conform to the enactments, ordinances, 
resolutions and regulations of the City and its various de- 
partments, administrations, boards and bureaus, in regard to 
the construction and maintenance of buildings and structures, 
ané@ in regard to health and fire protection on the premises, 
which would be applicable if the Port Authority were a 
private corporation, to the extent that the Port Authority 
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finds it practicable so to do, without interfering with, impairing 
or affecting the efficiency and economy of its marine terminal 
operations, or its ability to operate the marine terminal on a self- 
supporting basis, or its obligations, duties and responsibilities 
to the two States, its bondholders and the general public; but the 
decision of the Port Authority as to whether it is practicable so 
to do shall be controlling. To that end, and without hereby alter- 
ing or enlarging the obligations of the Port Authority expressed 
in Section 17, the Port Authority shall submit copies of the plans 
and specifications for buildings and structures to the appropriate 
City officials and shall consult with them with respect thereto, 
and shall receive their comments and suggestions thereon. 


20. AUDIT 


The Port Authority shall keep, and require others to 
keep, in a manner consistent with accepted accounting practice, 
complete records and accounts in regard to the operation, maintenance 
and construction or other capital development, and of all gross 
revenues and expenses, arising out of the operation of the permanent 
premises; and shall allow the City or any duly authorized representat 
of the City, at all reasonable times, to examine said records and 
accounts, also to examine all contracts and agreements relating to 
construction, maintenance and operation and all leases or agreenents 
now or hereafter made with any and all tenants, occupsnts and users 
thereof. The Port Authority shall also make available such other 
documents ag reasonably may be required by the City for the purposes 
of verifying, if it shall so desire, the statement or statements 
furnished by the Port Authority. . 


21. INSPECTION 


The City through its properly designated officials and 
employees in the performance of their officiel duties shall at all” 
times have the right of free access to all portions of the prenises 
for purposec of inspecting sane. fhe Port Authority shall correct 
conditions noted by the City in such inspections, in sixty (60) dzya 
after notice except where in the opinion of the Port Authority other 
action should be taken. 


22. COVENANT OF QUIET ENJOYMENT 


The City agrees that the Port Authority on peying the 
rent herein reserved promptly when due and on performing all of the 
other terms, covenants and conditions set forth in this Agreement 
promptly as required, shall and may peaceably and quietly have, hold 
and enjoy the premises for the term hereinbefore specified unless 
such term shell cease, close or expire sooner. 
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23. FEES AND EXPENSES 
If the Port Authority shall default in the 
performance of any covenant on its part to be performed by 
virtue of any provision of this Agreement, the City may, unless 
the Port Authority takes action to remedy such default within 
thirty (30) days of receipt from the City of a notice of such 
default, perform the same for the account of the Port Authority. 
However, if such default creates an emergency condition the 
City may perform such work upon the failure of the Port Authority 
to take such action as soon as may be practicable after the 
receipt of the said notice. If the City, in pursuance of this 
Section, pays any sum of money by reason of the Port Authority's 
failure to comply with any provision of this Agreement, or if 
the City is compelled to incur any expense in instituting, 
prosecuting or defending any action or proceeding instituted 
by reason of any default of the Port Authority, the sum or sums 
so paid by the City, together with interest, costs and damages 
shall be deemed to be additional rent hereunder and shall be 
due from the Port Authority on the first day of the month 
following the receipt by the Port Authority of a statement 
of such expense, interest, costs or damages certified to by 
the Comptroller of the City. Such payments when made, ,less 
any portion representing actual cost to the City, shall be 
ineluded in operating and maintenance costs. 
| 

24. SURRENDER BY RESOLUTION 

; Except as otherwise expressly provided in this 
Agreement, no act done by the City, or its officers or agents, 
during the term hereby granted, shall be deemed an acceptance 
of a surrender of the premises, and no agreement of surrender, 
to’ accept a surrender of the premises shall be valid, unless 
the game shall be duly authorized by resolution of the Board of 
Estimate. *: 


25. BINDING ON SUCCESSORS 


Each and every of the terms, covenm ts and provisions 
of this Agreement shall inure to the benefit of and be binding upon 
the parties hereto and, except as herein otherwise provided, their 
respective legal representatives, successors and assigns. 


26. SIGNS AND: ADVERTISING 


No advertisement, notice or sign shall be placed 
or fixed to any of the structures, appurtenances, or sny other 
part of the outside of the premises, except such as shall have 
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first received the written approval of the Commissioner and of 
the Port Authority. The Port Authority will remove from the 
interior signs not related to operation of the marine terminal 
to which the City objects. The City shall have no right to 
install any interior signs. 


27. SECTION HEADINGS sity, 
The section or subsection headings are for reference 


purposes only and shall not be deemed descriptive of the sections 
or subsections. 


28. NOTICES 


Except as herein otherwise provided, all notices 
required to be sent by either party to the other shall be in 
writing and shall be personally delivered or forwarded by. certified 
mail, addressed as follows: 


To the Port Authority 


Executive Director of the Port Authority 
(or his successor in duties) 

111 Eighth Avenue 

New York, New York 10011 


To the City 


Commissioner of the Department of Ports and 
Terminals of the Economic Development 
Administration 

(or his successor) 

Battery Maritime Building 

New York, New York 10004 


All communications shall be forwarded to the above 
addresses until notice in writing of change of address is forwarded 
by either party to the other by certified mail. 


29. NON-LIABILITY 


Neither the Commissioners of the Port Authority 
nor any of them, nor any officer, agent or employee thereof, nor 
the Commissioner acting for the City, nor any of their sgents or 
employees, as individuals other than in their official cepacity, 
shall be charged personally by the City or the Port Authority 
(as the case may require) with any liability, or held liable to 
the City or to the Port Authority (as the case may require) under 
any term or provision of this Agreement, or because of its 
execution or attempted execution, or because of any breach, 
or attempted or alleged breach thereof. 
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30, TITLE 


ecome’ necessary for 
or gran r the water from 
tting or confi of the City 


Agreemen 

and the 

any cla York arising from any 
interes part of the premises. 
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(a) In implementat nations of the 
City and of the Port Authority based on the study hereinabove mentioned 
the City and the Port Authority agree to. do everything within their 
power to effectuate the consolidation of passenger vessel service 
at the marine terminal. T that end, the City and the Port Authority 
will terminate existing leases and other agreements (except this 
Agreement ) authorizing the use of waterfront property for passenger 
vessel operations, wherever such terminations are within their con- 
tractual power, so that within thirty (30). days after commencement 
of. the letting hereunder, such terminations shall be effective. In 
any case where th rity has no contractual right 
so to terminate, tiation to provide for such 
After Agreement on! behalf of the 
er into any agreement 


ment, 

agreement or agreement 
petent jurisdiction, a 
Agreement, 

work permi 


of provisions for emergency 

a breach of this covenant. 

perthing of a passenger vessel else 

property shall not be deemed a breach, but all revenues 

be payable to the Port Authority and when 50 paid shall be treated as re- 
ceipts from operation of the marine terminal, If with the concurrence of 
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the Port Authority, the City, in implementation of this covenant, 
refuses to issue a work permit requested for constructicn on 
privately-owned property and such refusal results in a cause 

of action in which the City is actually required to respond in 
damages, then, provided (i) the City has given the Port Authority 
an opportunity to participate in the defense of such action (which 
shall include settlement and appeal, both as required by the Port 
Authority); (ii) that the judgment is not entered on mere default or 
consent and shall have been appealed to the highest authority re- 
quired by the Port Authority, and (iii) have been paid, the Port 
Authority will reimburse the City, such sum reimbursed to be an 
element of operating and maintenance costs. 


(b) During the term of the letting hereunder and 
any extension thereof and for so long thereafter as the marine 
terminal is (i) actually being operated so that the consolidated 
passenger vessel operations of the Port of New York are being handed 
there and (ii) remains safe, sound, and of sufficient capacity to: 
handle all such vessels serving or desiring to serve the Port of 
New York and their passengers comfortably, conveniently, and in a 
manner consistent with the standards of passenger vessel terminal 
operation in the major ports of the world, neither the City nor the 
Port Authority shall promote, finance, establish, construct, operate, 
or maintain any pier, wharf, pulkhead, dock, terminal or other 
facilities for the accommodation of passenger vessels, or authorize 
‘any other person so to do; but this covenant shall remain in effect 
for no more than fifty years after the expiration of the original 
term of the letting of the permanent premises. In the event that 
the City shall breach the covenants contained in this Section, the 
Port Authority shall have the right to terminate this Agreement on 
the giving of thirty (30) days! written notice, and at the expiration 
of the notice, the Port Authority shall. have no liability or obligation 
to pay the rent reserved herein for any portion of the term which 
would have remained but for such termination. Y : 


(c) This Agreement shall not be effective unless prior 
to the commencement’ of the letting a companion agreement is made among 
the Port Authority, the City and those steamship operators presently 
intending to use the facility, which shall contain a provision that 
neither the Ports Authority nor the City will permit use of any 
properties under its jurisdiction or operated by it for the handling 
of passenger vessels as a marine terminal operation except as may be 
required by emergency weather conditions or federa!. governmental order, 
Such companion agreement shall contain further an undertaking by the 
various steamship operators to operate no passenger vessels to any 
terminal or stopping place in the Port of New York other than the 
interim premises during the term of the letting thereof hereunder, 
or other than the marine terminal during its operation. 
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(4) Further, this Agreement shall not become ef- 
fective unless agreements for operation of the piers constituting 
the interim premises as agents of the -Port Authority shall have 

been made between the Port Authority and persons, firms or organi- 
zations capable of acting as such agents, in form and substance 
satisfactory to the Port Authority. The Port Authority undertakes 
to progress negotiation of such agency agreements with due diligence. 
Such agreements shail contain provisions satisfactory to the Commis- 
sioner and subject to his approval. — 


(e) Upon the execution of agreements of surrender of: 
lease by the wed f properties 
known as Piers #40, ticularly 
described in the said leases, 
the date to be mutually agreed upon 

fhe Commissioner is au 
to execute 


against 
to and including 
the lease. 


32. 


right to fix the 
r fees, 


such rates and charges 

However, it shall be t 

charges so as to cause 

revenue hereinabove listed t 

the City under the provisions of Subse 

this Agreement, having due regard to estimat 

ating costs, and to increases thereof which may be oc 

passage of time and the aging of the facility. The Port Authority 
shall have the right to require the City to hold for project purposes 
a portion of the funds in the deferred maintenance reserve, payable 
to the City under this Agreement at the expiration thereof. 


i 
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33. DEFICIT PAYMENTS 


If in the opinion of the Port Authority, after an 
assessment of the situation and the condition of the marine terminal 
during the nineteenth year of the texm of the letting thereof, the 
revenues theretofore received and anticipated to be received during 
the twentieth year of the term will not suffice to pay off the basic 
rental due to the City under the provisions of Subsection A of Section 
4 plus the operating and maintenance costs of the twenty-year term, 
the Port Authority shall notify the City to that effect not later 
than the nineteenth anniversary of the date of commencement of the 
letting of the permanent premises; and the Port Authority shall 
thereupon have the option to continue the term of the letting beyond 
the twentieth anniversary of such date for such period up to the 
twenty-fifth anniversary thereof as it may elect (except that the 
renewal term shall be not less than a year) on all the terms and 
conditions herein set forth relating to the permanent premises, ex- 
cept that the rental for the period subsequent to the said twentieth 
anniversary shall be at an annual rate which shall be the greater of 
(4) $1,000,000 or (11) one-half the excess of receipts from operations 
over current operating and maintenance costs. The remainder of the 
receipts during such extended term shall be used to discharge current 
operating and maintenance costs and all accumulated deficits. 


34, RENEWAL 


The Port Authority shall have an option to renew the 
letting of the permanent premises for a period extending beyond the 
initial term and any extended term, on all the terms, provisions, 
covenants and conditions of this Agreement, except that the rental 
payable to the City for the renewal term of the lesting and the ex- 
tent of the renewal term shall be as agreed upon between the Commis- 
sioner and the Port Authority and approval by the Board of Estimate 
during the nineteenth year of the initial term, or later if so 
agreed in writing formally executed by the Commissioner and the ap- 
propriate officer of the Port Authority. 


35. ANTI-DISCRIMINATION 


The Port Authority, in keeping with its long and 
well-established policy not to discriminate against any person, 
agrees that in the performance of work, labor and services by it 
under this Agreement, there shall be no aiscrimination against any 
person because of age, Sex, religion, race, creed, color, national 
origin or ancestry. ¢ 


36. FEDERAL MARITIME COMMISSION 
This Agreement shall be null, void and of no effect 


unless and until the same shall have been approved by the Federal 
llarktiae Commission, as may be required by law. 
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37. MISCELLANEOUS 


Except as herein otherwise expressly provided, the 
Port Authority shall have full power and discretion to proceed 
with the financing, rehabilitation, expansion, improvement, de- 
velopment, operation and maintenance of the marine terminal and 
of the interim premises, and to enter into such contracts, agree- 
ments, subleases or other arrangements with respect thereto as it 
may deem necessary and desirable, and all matters connected there- 
with, including but not limited to, all details of financing, 
construction, leasing, charges, rates, tolls, contracts, and oper- 
ation shall be within the sole discretion of the Port Authority; 
and the decisions of the Port Authority in connection with any and 
all matters concerning the marine terminal and the interim premises 
shall be controlling, provided that all such things shall be done 
by the Port Authority in its own name and on its own credit. 


38. RIGHT OF ACCESS 


The Port Authority, its lessees, permittees, con- 
tractors and all persons, firms and corporations doing | business 
with it or with any of them, shall have a right of access at all 
times to the premises over the city streets and the marginal areas 
at or bordering the same. In its use of the upland on the shore side 
of the outer berths, which upland borders or is contiguous to the 
permanent premises, and in its permissions to others to use the same, 
the City shall safeguard and provide for such right of access. The 
Port Authority shall permit use of the outer berths for navigational 
manoeuvering by others, provided it shall not constitute unreason- 
able interference with use thereof by users of the marine terminal. 


39. ILLEGAL USE DETERMINATION 


The Port Authority covenants and agrees that in the 
event the use or a proposed use of the premises as set. forth in 
Section 1 of this Agreement, is declared illegal by a court of com- 
petent jurisdiction, neither the City nor the Commissioner, nor any 
of their agents, officers or employees shall be liable for any 
damages arising out of or related to such illegal use or proposed 
use; and the Port Authority shall have the right to terminate this 
Agreement with the effect of expiration, as of the date of such 
judgment. : 
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ko, TERMINATION ON_DEFAULT 


If the Port Authority shall fail to perform, keep 
and observe any of the terms, covenants or conditions herein con- 
tained on the part of the Port Authority to be performed, kept, or 
observed, the Commissioner may terminate this Agreement, unless 
the Port Authority takes action to remedy such default within 
sixty (60) days of the service of a notice of such default and 
cures such default within a reasonable time after such default, 
or, if such default creates an emergency condition, unless the 
Port Authority shall take’ action as soon a8 may be practicable 
after the receipt of such notice. This Agreement shall terminate 
upon the receipt by the Port Authority of a notice of termination 
served by the Commissioner as herein provided and shall expire in 
the same manner and to the same effect upon such receipt of said 
notice as if that were the expiration of the original term. 


Ni, DEFAULT 


The Port Authority covenants that if any default be 
made by it in the payment of the rent or any part thereof herein 
reserved, or if it shall default in the performance of any of the 
other covenants and agreements herein contained, upon the failure 
of the Port Authority to take action to remedy such default within 
sixty (60) days of the service from the City of a notice of such 
default, and to cure such default within a reasonable time, the 
Commissioner may, in lieu of exercising the right to terminate this 
Agreement in accordance with Section 40, and in addition to the 
right to regain possession by means of summary proceedings or any 
other imethod permitted by law, upon resuming possession, relet the 
premises without terminating this Agreement, or in any manner af- 
fecting the obligation of the Port Authority to pay, as damages, 
the amount herein covenanted to be paid as basic rental, in which 
event, however, there shall be credited to the account of the Port 
Authority the amount received from such reletting after deducting 
the expenses of such proceedings as may have been necessary in order 
to regain possession under this provision, as well as the costs of 
reletting the property; provided that the City, in the event of such 
reletting, shall do so on the most favorable terms and conditions 
commercially available; and the execution of a new lease of the 
premises regardless of the terms or provisions thereof, shall not 
terminate the Port Authority's liability or obligations under this 
Agreement, which shall remain in full force and effect for the full 
term of this Agreement. 
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he, RIGHT .OF ENTRY 


In the event that this Agreement shall be termin- 
ated as hereinbefore provided, or by summary proceedings or other- 
wise, or in the event that the premises or any part thereof shall 
otherwise be abandoned by the Port Authority during the term of 
this Agreement, the City or its agents, servants or representatives 
may immediately or at any time thereafter reenter and resume pos- | 
session of the premises or such part thereof and remove all persons 
and property therefrom either by summary dispossess proceedings or 
by a suitable action or proceeding at law or by force or otherwise, 
without being liable for any damages therefor. Except for reentry 
following default, reentry by the City shall, however, be deemed 
an acceptance of a surrender of this Agreement. 


43, DAMAGES AS RENT 

In the event that the City reenters or takes posses- 
sion of the premises in the manner or by the means provided or 
referred to in Section 41 of this Agreement, the amount of damages 
or deficiency shall become due and payable annually on the first 
day of the first calendar month of each year after the amount of 
such damage or deficiency shall have been ascertained in the manner 
provided in Section hi of this Agreement, and separate actions may 
be maintained annually to recover the damage or deficiency then 
due, without waiting until the end of the term; and no notice or 
demand shall be necessary in order to maintain such action. 


4N, NO RIGHT OF REDEMPTION 


The Port Authority expressly waives any and all rights 
of redemption granted by or under any present or future laws, whether 
in the event that the Port Authority is dispossessed or evicted for 
any cause or in the event that the City obtains possession of the 
premises, by reason of the violation by the Port Authority of any of 
the covenants and conditions of this Agreement or otherwise. 


45, CONCESSIONS 


The Port authority shall provide such consumer services 
2s shall be necessary, convenient and desirable to accommodate users 
of the marine terminal. In so doing, it shall apply the standards 
and procedures followed by the Port Authority in ensuring the proz 
vision of a high level of each appropriate kind of consumer services 
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at Port Authority terminal facilities. The Port Authority shall in 
4ts discretion, select the agents, contractors, tenants, licensees, 
permittees or other occupants who shall perform the consumer services 
at the marine terminal, provided thet the Commissioner, within 
thirty (30) days after written notice to be given within ten (10) 
days of the selection of any such by the Port Authority, may dis- 
approve any such, provided that such disapproval shall be in writing 
and shall be expressly based upon a report rendered to him either by 
the Police Commissioner, the Commissioner of Licenses or the Con- 
missioner of Investigations, that under the statutes, ordinances or 
rales and regulations administered or enforced by such Departments, 
such entity selected is disqualified from performing the services 
proposed to be performed. In the event of disapproval the Port 
Snare will exercise its right of termination as to such conces- 
sionaire. 


46. ADDITIONAL PIER 


If at any time during the letting of the permanent 
premises the City notifies the Port Authority that it is about to 
accept a genuine offer to lease Pier 92 for a term of one year or 
more, the Port Authority shall have the right to lease the said pier, 
to be operated as part of the permanent premises, for the same term 
and at the same rental as shall have been offered. 


47, ENTIRE AGREEMENT 
This Agreement consists of pages 1 through 7, 7A, 8 
through 19, 19A, and 20 through 30, together with Exhibits 1, 2 and 
3. It constitutes the entire agreement of the City and the Port Au- 
thority on the subject matter and may not be changed, modified, dis- 


charged or extended, except by written instrument, duly executed by 
the City and the Port Authority. 


IN WITNESS WHEREOF, the City and the Port Authority have 
eaused this Agreement to be executed the date first above written. 


ATTEST: ! THE CITY OF NEW YORK 


/s/ Norman Frankenheimer py /3/ William F. Tobin 
Saar Acting Commissioner 


ATTEST: THE PORT OF NEW YORK AUTHORITY 


/s/ Wildred C. Porth By /s/ Austin J. Tobin 
Assistant Secretary Executive Director y 


APPROVED AS TO FCRM — APPROVED AS TO FORM 


/sf 3. Lee Rankin /s/ Patrick J. Falvey 
Corporation counsel “or General Counsel —~CS— 


TF 
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STATE OF NEW YORK ) 
COUNTY OF NEW YORK) ss: 
CITY OF NEW YORK ) 


On this 17th day of January, 1969, vefore me 


personally came William F. Tobin, Acting Commissioner 

of the Department of Ports and Terminals of the Economic 
Development Administration, to me known and known to me 
to be the person described in and who executed the fore- 
going instrument and duly acknowledged to me that he 


executed the same. 


/s/_Roy H. Rudd_ 
ROY H. RUDD 
Notary Public, State ofNew York 
No. 24-3392575 
Qualified in Kings County 
Term Expires March 30, 1969 


PCL 10600 (Akg Corp., N.Y.) ¢ 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


On the 17th day of January » 1969 , before me 
personally came ustin J. Tobin to me known, 
who, being by me duly sworn, did depose and say that he resides 
in New York, New York at 200 East 66th Street 
that he is the Executive Director of The Port of New York 
Authority, one of the corporations described in and which 
executed the foregoing instrument; that he knows the seal 
of the said corporation; tht the seal affixed to the said 
4nstrument is such corporate seal; that it was so affixed by 
order of the Commissioners of ae said corporation; and that 
he signed his name thereto by like order. ~ : 


/s/ Albert J. Buckle 
notarial seal and stamp 
Notary Public, State of New York 
No. 60-0479050 

Qualified in Westchester County 

STATE OF Commission Expires March 30, 1969 
88. 

COUNTY OF 


On the day of » 196 , before me 
personally came to me known, 
who, being by me duly sworn, did depose and say that he resides 
in ; : 


that he is the - of 


one of the corporations described in and which executed the fore- 
going instrument; that he knows the seal of the said corpor’ tion; 
that the seal affixed to the said instrument is such corporate 
seal; that it was so affixed by order of the board of directors 
of the said corporation; and that he signed his name thereto by 
like order. 


(notarial Beal and stamp) 
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Exhibit 3 
Schedule of Rental Paywents (1) in Thousands 


Guaranteed Rent to Cit 
Balance at Beginning interest Assumed 
of Year @ 5% 
$60,000 $ 3,000 
pe = 605000= 

60,000 

60,000 

57,614 

55,246 

52,895 

50,563 

48,250 

45,033 

41,816 

38,599 

35,382 

32,165 

28,948 

25,731 

22,514 

19,297 


3 373 
“302,114 


If completion of entire premises is delayed the schedule is subject to adjustment of the annual payments of the 
basic rental re-uired under Paragraph 4A to reflect (a) partial completion and (b) continued consequent deferral. 
of part or all of conponent attributable to principal. 

(2) Assuaed initial bond issue of 360,000,000 pursuant to Paragraph 3. This table of rental payments is subject 
to adjustment based on actual and final costs and shall provide for repayment. as under Paragraph 4A. 


e:: Based on asswaption of commencement of tern of entire neri.anerLteriainal within three years efter January 1, 1969. 
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THE INTERIM PREMISES 
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I, MILDRED C. PORTH, the Assistant Secretary of 
THE PORT OF NEW YORK AUTHORITY, a body corporate and politic, 
created by compact between the States of New York and New 
Jersey with the consent of the Congress of the United States, 
hereby certify 


THAT annexed hereto is a true and correct transcript 
from the Official Minutes of a meeting of The Port of New York 
Authority, duly held on the 14th day of November, 1968, containing 
the following resolution or resolutions: 


Consolidated Passenger Ship Terminal 


THAT (except as hereinafter stated) it appears from 
the Official Minutes of The Port of New York Authority that the 
said resolution or resolutions were duly and unanimously adopted 
by the Commissioners of The Port of New York Authority and are now 
tn full force and effect. 


No exceptions. 


IN WITNESS WHEREOF, I have hereunto affixed my hand 
ana the Official Seal of The Port of New York Authority this 14th 
day of Jenuary, 1969. 


/s/ Mildred C. Porth 
Assistant secretary of 
The Port of New York Authority 
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RESOLVED, that the Executive Director be and he hereby 
4s authorized acting on behalf of the Port Authority to enter 
into an agreement of lease with the City of New York covering 
the construction, and the leasing for a period of twenty years, 
of a passenger vessel terminal on approximately the! site now 
occupied by Piers 86, 88 and 90, Hudson River; the Port Authority 
to construct the terminal and finance a portion of the cost 
thereof ($4,100,000) estimated to be the value of the existing 
structures incorporated into the final structure and the capita- 
lized value of site rental during construction with the City 
to finance the balance of approximately $60, 250,000! by a bond : 
issue; the Port Authority to pay as annual rent the) sum required 
each year to amortize the City's borrowings for construction 
purposes over a period of twenty years and to pay a portion of 
the excess, if any, of revenues over such payments and operating 
and maintenance costs, the Port Authority to operate and maintain 
the permanent terminal, publishing tariffs on an annual basis 
which shall be structured to return funds necessary to amortize 
construction, pay operating and maintenance costs and provide 
a reserve of not more than the total of the three highest years 
amortization amounts; further, the Port Authority to rent at 
existing rentals and for the period of construction only, or less 
as may be required for operations, Piers 40, 84, 90, 92 and 97, 
and to operate them or such of them as may be required, as an 
interim passenger vessel terminal during construction; the City 
and the Port Authority to undertake to permit no passenger 
vessel use of any facilities owned by or under their jurisdiction 
for a period to commence with the letting and to extend fifty 
years after the expiration of the original twenty-year term of 
the lease, or only so long as the new facility is being operated 
as a consolidated passenger ship terminal and is satisfactory 
for such business using or intending to use the Port of New 
York, whichever is the shorter; the Port Authority to have op- 
tions for renewal in order to provide for recovery of deficits 
4f existing, or to provide for possible extension, on a rental 
to be agreed upon; the agreement to be subject to the approval 
of the Federal Maritime Commission is required, and the form 
of the agreement to be subject to the approval of General Counsel 
or his designated representative; and be it further 


RESOLVED, that the Executive Director be and he hereby 
4s authorized acting on behalf of the Port Authority to enter 
4nto an agreement with the City of New York and steamship lines 
operating passenger vessels to the City of New York providing 
for use by the said lines of the interim terminal and of the 
permanent terminal, exclusive of all other facilities, and 
stating the terms of financing, construction and operation 
of the facilities including the bases for tariffs and adjustments 
thereof, with provision that under no circumstances will the 
total sum collected from steamship lines during the original 
20-year term exceed $20 per passenger; the agreement to be sub- 
ject to the approval of the Federal Maritime Commission if re- 
quired and the form thereof to be subject to the approval of 
General Counsel or his designated representative. | 

| 
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BOARD OF ESTIMATE 
_ CITY OF NEW YORK 


RECEIVED 
Dec. 20 9:23 AM '68 


ECONOMIC DEVELOP. ADMIN. 
BATTERY MARITIME BUILDING 


(Cal. No. 9-A) 


Resolved, By the Board of Estimate, if executed within 


60 days after the adoption thereof, that the Commissioner of the 
Department of Ports and Terminals, pursuant to Section 707a of the 
New York City Charter be and hereby is authorized to execute a lease, 


as follows: 


Lessee-The Port of New York Authority, 111 
8th Avenue, New York, N.Y. 10011 

Use of Premises-(a) Permanent Premises: 
Consolidated passenger ship terminal; and 
(b) Interim Premises:For the use of all 
passenger ships during the estimated three 
year period of construction of the permanent 
premises. 

Premises-(2) Permanent Premises: A new 
four-level, six-berth structure to be con- 
structed on the site of existing Piers 86 
88 and 90, North River, Manhattan; and (b) 
Interim Premises: Piers 40, 84, 92 and 97, 

North River, Menhattan. 

Term-(a) Permanent Premises: 20 years, 
commencing on the first day of the calendar 
month next following the completion of con- 
struction of the two southerly finger piers 
of the project, but not later than 48 months 
after the commencement date of the lease for 
the interim premises; and (b) Interim Premises: 
Commencing on the day following surrender of 
the interim premises by the present lessees, 
an@ shall expire on the thirtieth day after 
the completion date of the permanent premises. 

Rental-(a2) Permanent Premises: 

Basic Rental-In accordance with a schedule 
attached to the Lease, of rents sufficient to 
amortize in 20 years the entire construction 
cost plus debt service costs. 

Additional Rental-Receipts over and above: 
(1) the amount of the Basic Rental and (2) the 
cost of operation and maintenance, will be dis- 
bursed as follows: the first $750,000 to the 
City; the second $750,000 to the Port Authority 
Reserve Fund; any money remaining in the Reserve 
Fund at the termination of the letting to be paid 
to the City, plus interest. 


/o) 


Additional Payments to the City-(1) 

Prior to the letting a lump sum of $1,500,000 
representing the residual value of the struc- 
tures presently occupying the permanent premises, 
and (25 the amount of $2,579,131.68 as rent for 
the permanent premises during the period of 
construction, now estimated as three years. 

(>) Interim Premises: $1,821,451.75 per year 


A true copy of resolution adopted by the Board of ~ 
Estimate on NOVEMBER 21, 1968. 


/s/ Ruth W. Whaley 


Secretary. 
| 


BOARD OF ESTIMATE 
CITY OF NEW YORK 


Received Dee. 20 
9:23 AM '68 


ECONOMIC DEVELOP. ADMIN. 
BATTERY MARITIME BUILDING 


(Cal. No. 9-B) 


Resolved, That the Board of Estimate hereby 
authorizes the Commissioner of the Department of 
Ports and Terminals to execute agreements and 
terminate leases at piers 40, 84, 88 and 92, 
North River, Manhattan, presently in effect. 


A true copy of resolution adopted by the Board of 
Estimate on NOVEMBER 21, 1968. 


/s/ Ruth W. Whaley 


Secretary. 


BOARD OF ESTIMATE 
CITY OF NEW YORK 


Received 
December 20 
9:23 AM’ '68 


ECONOMIC DEVELOP. ADMIN. 
BATTERY MARITIME BUILDING 


(cal. No. 9-C) 


Resolved, That the Board of Estimate hereby 
authorizes the Commissioner of the Department of 
Ports and Terminals to execute a companion agree- 
ment between The City of New York, the Port of New 
York Authority and Passenger Vessel Companies /re- 
stricting all passenger vessel operations within the 
Port of New York to the proposed Consolidated Passenger 
Ship Terminal, North River, Manhattan. 


A true copy of resolution adopted by the Board of 
Estimate on NOVEMBER 21, 1968. 


/s/ Ruth W. Whaley 


Secretary. [(O 


& Cory OF 
FEDERAL KARITIME cowazT SSION 


AGREEWENT NO. 


AGREEMENT 


This AGREEMENT, made as of 1969 by 
and among (i) the CITY OF NEW YORK (hereinafter called "the 
City"), acting by its Commissioner of the Department of Ports 
and Terminels of the Economic Development Administration, 
(ii) THE PORT OF NEW YORK AUTHORITY, (hereinafter called "the 
Port Authority"), acting by its Executive Director, and (111) 
the members of a group of steamship operators and agents, 
conducting seagoing passenger vessel operations to and from 
the Port of New York, such members being those persons, firms 
and corporations whose signatures or the signatures of whose 
appropriate officers appear subjoined to this Agreement, and 
being hereinafter collectively called "the Carriers," 


WITNESSETH, That: 


WHEREAS, the City and the Port Authority have under- 
taken the effectuation of a plan and project in order to’ provide 
@ modern terminel on the Hudson River shore of Manhattan Island 
for the use of seagoing passenger vessels; and 


WHEREAS, the Carriers are desirous of cooperating. with 
the City and the Port Authority in the fulfillment. of this pro- 
ject and in the operation of the terminal to be constructed; 


NOW, THEREFORE, the City, the Port Authority and the 
Carriers agree with relation to the passenger vessel terminal 
project, as follows, the agreements constituting mutual and 
interdependent covenants: 


1. he City will provide, subject to and in accordance 
with a-formal agreement to be entered into between the City and 
the Port Authority, end hereinafter called "the Basic Agreement," 
the financing of the construction of the new passenger vessel 
terminal. The City shall also cancel any existing leases and 
permits under which any of the Carriers may be obligated to make 
future rental payments. Present deferred maintenance obligations, 
if any, will be resolved promptly as between the City and the 
Carriers and appropriate arrangements for cancellation of pier 
leases and parking area leases or permits will be completed at 
the seme time, if possible. ‘Passenger vessel" as used herein 
shall be as defined in the Basic Agreement. 


2. The Port Authority will in accordance with the 
Basic Agreement, diligently construct and upon completion, 
operate the new passenger vessel terminal. The Port Authority 
will use its best efforts to complete construction of the new 
passenger vessel terminal at a construction cost presently 
estimated at $60,250,000, as rapidly and as economically as may 
be practicable. The Port Authority shall during the period of 
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construction, operate certain existing pier facilities on the 
Hudson River shore of Manhattan Islend for passenger vessel 
terminal use. The new passenger vessel terminal as and when 
constructed is hereinafter called "the Permanent Terminal” 

and the piers to be operated during the period of construction 
are all hereinafter collectively called “the Interim Terminal." 
The City and the Port Authority will lend their best efforts to 
the employment of Piers 84 and 92 as part of the Permanent 
Terminal whenever it appears from scheduling that such addi- 
tional capacity is required. 


3. The Carriers undertake, from the date of | commence- 
ment of the letting under the Basic Agreement, to operate all 
their passenger vessel service to and from the Port of! New York, 
whether directly or by agents, contractors, charterers or in any 
other indirect manner, only to and from the Interim Terminal, 
except as may be required by existing agreements, copies of 
which will be provided to the Port Authority, and upon comple- 
tion of construction, to and from the Permanent Terminal only. 
The Interim Terminal piers shall include present Piers 40, 84, 
90, 92 and 97. Operation of the Interim Terminal facilities 
will include the operation of presently associated parking 
facilities. Moreover, so long as the Permanent Terminal is 
(i) actually being operated so that the consolidated passenger 
vessel operations of the Port of New York are being handled there 
and (ii) remains safe, sound, and of sufficient capacity to handle 
all such vessels serving or desiring to serve the Port of New York 
and their passengers comfortably, conveniently, and in a manner 
consistent with the standards of passenger vessel terminal opera- 
tion in the major ports of the world, and includes physical changes 
adequate to meet the requirements of industry-wide techr~o ogical 
developments, the Carriers shall not make use of any pier, dock, 
wherf, bulkhead or other terminal of any type within the Port of 
New York for passenger terminal operations; but this covenant shell 
remain in effect for no more than fifty years after the expiration 
of the original term of the letting of the Permanent Terminal. Use 
of other facilities under emergencies shell not be deemed a breach of 
this obligation. Emergencies shall include unforeseen berthing 
delays, or delays in berth, due to strikes, work stoppages, delays 
in connecting transportation services, weather, acts of God, war 
or governmental order, or other conditions similerly affecting 
vessel movements. Of the costs incurred by Carriers by reason of 
the usage of other facilities in New York in emergencies of such 
character as incapacitate the Interim or Permanent Terminal for use, 
or make its use unreasonably difficult, only such costs of dockage 
and wharfage as are in excess of the costs normally incurred by a11 
or substantially all Carriers utilizing the Interim or Permanent 
Terminal will be apportioned among all the Carriers operating at the 
Interim or Permanent Terminal. Such excess costs may, at the 
option of the Port Authority be credited against any present or future 
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amount owed by the Carrier having incurred such excess costs or 
remitted to the Carrier directly. Violation of this covenant 
by eny of the Carriers shall subject such Carrier to payment of 
liquidated damages in the amount of the gross revenues which 
would have been earned by the Interim or Permanent Terminal (as 
the case may be) except for such violation. Use of Piers 84 

or 92 when no berth is available in the Permanent Terminal shall 
not be a violation. 


h. The Carriers recognize that the Interim Terminal 
will be operated by the Port Authority in part through agency 
agreements to be entered into between certain of the Carriers 
and the Port Authority to cover maintenance and allied activi- 
ties, and all of the said Carriers and the Port Authority will 
cooperate in the negotiation and completion of such agency 
agreements as may be required by them and the Port Authority 
for the control by the Port Authority of passenger vessel 
terminal operations. 


5. (a) All Carriers shall operate at the Interim 
Terminal on a tariff basis without leases, agreements or other 
arrangements covering any fixed term or area and all Carriers 
shall pay to the Port Authority the tariff charges for dockage, 
wharfage and other services, all as set forth in tariffs to be 
promulgated and published by the Port Authority and filed with 
the Federal Maritime Commission. 


(>) In addition to the dockage and wharfage 
charges set forth in paragraph 5(a), for Permanent Terminal 
operations, the Carriers will collect and pay to the Port 
Authority fees in amounts prescribed by the Port Authority 
(to be collected by the Carriers from passengers in connection 
with the sale of tickets involving transportation to or from the 
Port of New York). The Carriers understand that with respect 
to Permanent Terminal operations the Port Authority will, in 
addition, collect revenues from parking, visitors to the 
Permanent Terminal and shops end other facilities operated by 
others with the permission of the Port Authority, at the 
Permanent Terminal. 


6. Tariff charges for the Interim Terminal shall be 
designated to discharge all expenses of the operation of the 
Interim Terminal, (including no more than $1,821,451.75 annually 
on account of the City's rent), the operation and maintenance of 
such facilities, and the Port Authority's proper administrative 
and overhead costs properly allocable to such Interim Terminal 
operations. 
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7. ‘The Carriers acknowledge that revenues required 
for the construction, operation and maintenance of the Permanent 
Terminal will include (i) payments by the Carriers directly 
related to passenger vessel operations and (ii) incidental 
charges paid by others, available to the Port Authority because 
of other services and activities, at the Permanent Terminal 
being the charges described in paragraph 5(b) hereof other than 
passenger fees. The Carriers accept that, according to fore- 
casts and studies prepared by the Port Authority, approximately 
9/llths of the total annual revenues will be derived from 
sources related to passenger.vessel operations and that these 
sources are the charges contained in paragraph 5(b) hereof. 

The Carriers acknowledge that the revenue from the Permanent 
Terminal must be structured to meet the rental payments required 
of the Port Authority under the Basic Agreement and the opera- 
tions and maintenance costs of the facility. Refunding over 

the twenty-year term under the Basic Agreement of the original 
capital cost is the principal factor in the basic rental payable 
under the Basic Agreement. The City acknowledges that use after 
the twenty-year lease term will be charged for on a rental or 
tariff basis which recognizes and takes into account the fact 
that the original capital cost of the Permanent Terminal will 
have been fully recovered at the end of the said tetm of the 
Basic Agreement. The Port Authority will publish the dockage 
and wharfage tariffs and will set the passenger fees annually. 

In any year the revenue provided from the Permanent Terminal 
will depend upon the rates in the various tariffs specified in © 
paragraph 5 hereof, the number of ships calling, and the number 
of passengers using the facility. For the first year of 
Permanent Terminal operation, the Carriers accept that the tariff 
shall without prejudice be calculated upon a requirement of 
revenue from these sources in the estimated amount of $8,750,000, 
and on an assumed 700,000 passengers. The Port Authority shall, 
in determining revenue required for each succeeding year, increase 
or decrease tariffs taking into consideration the estimated 
number of passengers, the estimated change in operational and 
maintenance costs on account of generally recognized economic 
factors as well as the change, if any, arising from an estimated 
increase or decrease in the number of passengers handled. The 
results of the previous year shall be a factor in the determina- 
tion. The surplus, if eny, of receipts from all operations at 
the Permanent Terminal held by the Port Authority after payment 
of rental to the City and operating and maintenance costs (all as 
defined in the Basic Lease) shall, pursuant to Section 4B(b) of 
the Basic Lease, be held for distribution to the users of the 
Terminal, such surplus to be a factor towards reduction of subse- 
quent tariff charges. The Carriers undertake to pay on the basis 
of their use of the facility, all reasonable tariff charges and 
passenger fees as determined by the Port Authority. | In no event 
will the Port Authority be entitled to tariff increases or 
passenger fees which will produce a total return to the Port 
Authority in revenue from the passenger vessel operations as paid 
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by the Carriers in excess of the sum of Twenty Dollars and No 
Cents ($20.00) multiplied by the number of passengers actuelly 
utilizing the Permanent Terminal in any year. 


8. his Agreement shall be null, void and of no effect 
unless and until the same shall have been approved by the Federal 
Maritime Commission, as may be required by law. 


9. The Port Authority and the City will make no 
arrangement with operators of passenger vessels other than the 
Carriers, granting to such other operators any economic or other 
provisions more advantageous thereto than those contained in 
this Agreement. All operators of passenger service shall be 
acceptable as signatories to this Agreement. No operator of 
passenger vessels shall be permitted to utilize the Interim or 
Permanent Terminal except as signatories of this Agreement, or 
under other contractual arrangement having the identical effect 
as this Agreement. All such users of the Terminal shall, to 
the extent practicable as determined by the Port Authority, be 
accorded equal treatment as to occupancy of space, access to 
perthing facilities and other operations at the Interim or 
Permanent Terminal. 


10. No Commissioner, officer or employee of either 
the City or the Port Authority, and no officer or employee of 
any Carrier, shell be held personally liable under this Agree- 
ment. 


IN WITNESS WHEREOF, the City of New York, The Port 
of New York Authority and the Carriers have executed these 
presents, five pages with additional pages for signatories, 
as of the date first above written. 


ATTEST: . THE CITY OF NEW YORK 
ommissioner 0 e Departmen 
of Ports and Terminals of the 
Economic Development Administra- 
tion 7 
(Seal) 
THE PORT OF NEW YORK AUTHORITY 


® 
Executive Director 


(Seal) 


AKTIEBOLAGET SVENSKA AMERIKA LINIEN 
. | 
—————————————— 


(Title) 


(Seal). : 


AMERICAN EXPORT ISBRANDTSEN LINES, INC. 


By 


(Title) 
: (Seal) 


CANADIAN PACIFIC STEAMSHIPS LIMITED 


By) a2 ee ee SEE ee 


(Title) 
(Seal) 


CHANDRIS LTD. 


By : 


(Title) 
(Seal) 


COMPAGNIE GENERALE TRANSATLANTIQUE 


By i 


(Title) | 
(Seal) 


COMPAGNIE GENOVESE D'ARMAMENTO S.p.A. 
By 
(Title) (Title) 
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CARRIERS (Cont'd) 
ATTEST: . 


nn 


(Title) 


ATTEST: 


ND 


(Title) 


ATTEST: 


ee ———— 


(Title) 


ATTEST: 


ee 


(Title) 


ATTEST: 


ee 


(Title) 


ATTEST: 


ne 


(Title) 


THE CUNARD STEAM-SHIP COMPANY LIMITED 
By 


(Title) 
—— Seal a 


DEUTSCHE ATLANTIK LINIE 


Bylo 


(Title) 
Sa 


GREEK LINE, INC. 


Bye 


(Title) 
sary 


MOORE-MCCORMACK LINES, INC. 


See 


(Title) 
=a 


HOLLAND-AMERICA LINE 


By. 


(Title) 
“ST = SORE gear 


NORDDEUTSCHER : LLOYD 


ys eS 


(Title) 
Sea om 


le 
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CARRIERS (Cont'd) 


ATTEST: 


(Title) 


ATTEST: 


(Title) 


ATTEST: 


(Title) 


ATTEST: 


(Title) 


ATTEST: 


(Title) 
ATTEST: 


(Title) 


DEN NORSKE AMERIKALINSE A/S 


By. 


(Title) 
(Seal) 


SOCIETA per AZIONI DI NAVIGAZIONE 
ITALIA 


By 


(Title) 
(Seal) 


HOME LINES INC. 


By, 


(Title) 
(Seal) 


UNITED STATES LINES ,INC. 


By. 


(Title) 
(Seal) 


UNIVERSAL CRUISE LINE INC. 


By. 


(Title) 
(Seal) 


INCRES LINE AGENCY INC. 


By. 
(Title) 


FEDERAL MARITIME COMMISSION 
AGREEMENTS NO. T-2271 AND T-2272 


ORDER OF APPROVAL 


Two agreements (T-2271 and T2272) have been filed with the 
Commission for approval pursuant to section 15, Shipping Act, 1916. 
Agreement No- T-2271, between the City of New York (City) and the 
Port of New York Authority G@uchoniey). is a passenger terminal 


lease providing for construction and operation of a new consolidated 


steamship passenger terminal in New York. The Authority will 


construct the proposed new terminal on certain waterfront property 
on Manhattan Island at an estimated cost in excess of $60 million. 
Certain interim facilities will be used during construction of the 
new terminal. All passenger lines using the facility will be 
assessed dockage, wharfage and fees for other services to be 

set forth in a tariff of the Authority, which will be applied ona 
uniform basis. The City and Authority agree to take all possible 
measures to assure that future passenger vessel operations at 

New York will be conducted only through the new terminal. The City 
is cancelling existing leases and both the City and Authority 
agree not to promote, finance, establish, construct, operate or 
maintain any pier, wharf, bulkhead, dock, terminal or other 


facilities for the accommodation of passenger vessels, or authorize 


o> 199 


any other person to do so- Both agree not to issue work permits, 
construction approval or consent for construction of a passenger 
terminal anywhere in their respective jurisdictions. 

Agreement No- T2272, between the City. Authority and several 
passenger vessel operators serving the Port of New York (Carriers). 
provides for arrangements for interim terminal facilities, and for 
use of the new terminal facilities when completed. Carriers signing 
the agreement will use interim facilities and then ee new terminal 
as set forth in Agreement No- 72271 for an initial term of 20 years 
plus an additional term of 50 years. Carriers ores that all of 
their New York passenger operations will be conducted at the interim 
terminal and the new terminal. The City and eee will make no 
arrangements with other passenger lines which would grant any 
economic or other provisions more advantageous than those contained 
in the agreement. All passenger lines will be Nerented as 
signatories to the agreement and no line will be permitted to use the 


interim or new terminal except as a signatory to the agreement or 


under other contractual arrangement having the identical effect as the 


iV Compagnie Generale Transatlantique (French Line), The Cunard 
Steam-Ship Company Limited, United States Lines, Inc., Moore- 
McCormack Lines, Incorporated, Norwegian American Line, and 


Swedish American Line- 


agreement. The Authority agrees that in no event will it exact 
revenue from Carriers exceeding $20.00 per passenger average per year. 

Notice of the filing of the agreements was published in the ; 
Federal Register on February 28, 1969- A protest against approval 
of the agreements was filed by Marine Space Enclosures, Inc. 
(protestant). The protest was concurred in by American Lock 
Company of Staten Island, New York, a company affiliated with 
protestant. Protestant urges that the agreements are contrary to 
sections 15 and 16 First, detrimental to the commerce of the 
United States and contrary to the public interest, and should be 
disapproved or set down for an evidentiary hearing. Comments were 
received from other interested Bree that the agreements 
are in the public interest and should be approved by the Commission. 
Certain of these parties urge that the agreement be approved withoet 
a hearing by the Federal Maritime Commission. 

The Commission has reviewed the agreements, protests and 


replies and other comments and is of the opinion that the agreements 


should be approved. Proporents have demonstrated a transportation 


need for the agreements and it would appear that the agreements are 


not unjustly discriminatory or unfair or detrimental to the commerce 


2/ New York Chamber of Commerce; the New York City Council on Port 
Development and Promotion, comprised of Industry and Labor 
representatives; The Cunard Steam-Ship Company Limited; French 
Line; and the International Longshoremen's Association, A.Fele - 


c.1I.0. pate nm 


industry, and labor interests that ocean passenger service at 
New York has suffered from these inadequacies. Modern and 
efficient passenger facilities for New York are essential if 
ocean passenger vessels are to continue service at that Port. 
This project has been the subject of three public hearings in 
New York. Vixtually every entity representing the public and 
maritime interests at New York have supported this proposal and 
these agreements. Representatives of passenger Lines, maritime labor, 


the Department of Transportation, the Bureau of Customs and other 


maritime interests strongly supported construction of the proposed 


new Besser terminal. No passenger lines appeared in opposition- 
The only opposition was from protestant, a real estate developer, 
who presented an architectural "rendering" of a project which 
would include passenger terminal facilities. Protestant states 
that it has plans to construct a major complex of dwellings, hotel 
and office units, built over subaqueous parking, ana ancillary 
facilities on the waterfront of the City of New York and that 
such plans include construction of an advanced Sear for passenger 


lines. The proposals of protestant were rejected by officials of 


the City of New York. 


of the United States and are not contrary to the public interest. 
The only protestants against approval of these agreements are 
Marine Space Enclosures, Inc-, the proponent of an alternative 
passenger terminal plan, and American Dock Company, an affiliate of 
Marine Space Enclosures, which owns five piers on Staten Island 
which we have reason to believe are being planned for cargo 
operations. The particular interests of the protestants 
appears to be indirect and remote. 
New passenger facilities are clearly needed at the Port of 
New York. Practically all possible sites for such facilities 
and other passenger terminal property in New York are owned by 
the City. The Authority is expert in the field of terminal 
construction planning and operation. It is only logical that if a 
new passenger terminal is to be provided at the Port of New York, 
it would in all probability be provided by either the City, or the 
Authority, or as in the case in Agreement No- £-2271, both parties, 
through use of public funds. In the past no passenger terminal 
facilities in New York have been provided by private interests. 
Passenger facilities at the Port of New York are sub-standard, 
dilapidated, run-down, inefficient and unattractive. For years 


it has been recognized by governmental bodies, the steamshi 


tt (ve 
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We are persuaded that these factors demonstrate that the ™ 
agreements encompass sufficient transportation benefits in the 
public interest to warrant their approval. In fact, the trans- 
portation need is so clear we consider it essential that the 
project be permitted to be initiated as soon as possible. 
Agreements T-2271 and T-2272 are unique, and involve relation- 
ships and obligations which in their present form have not here- 
tofore been subject to Commission consideration by virtue of its 
authority under section 15 of the Shipping Act, 1916. Consequently, 
the Commission emia the parties to the agreements of the 
obligations which they undertake among themselves and toward the 
public interest. Commission approval of an agreement under section 
15 grants the agreements and its parties Sita ee for 
activity which otherwise would be subject to scrutiny and possible 


other action under our federal anti-trust laws. This result 


warrants special mention here, not only because of the unigue 


nature of the agreements, but because of certain clauses and 
provisions in the agreements which are of ssccreiny anti-competitive 
character and effect. Standing alone this does not require dis- 
approval of the agreements or portions thereof. reiaces require, 
however, that the Commission emphasize its jurisdiction over 
agreements once they receive Commission approval. 


Under section 15 of the Shipping Act, 1916, the Commission 


retains full power of surveillance over approved agreemerts as a 


: oe f 


condition of approval. The Commission, after approval, retains 
the power to "cancel or modify any agreement, or any modification. .- 


thereof, whether or not previously approved by it, that it finds 


to be unjustly discriminatory or unfair. - - oF to operate to the 


detriment of the commerce of the United States, or to be contrary 
to the public interest, or to be in violation of /the Shipping 
Act, 1916/- - -" 

In addition to this continuing surveillance, the Commission's 
jurisdiction over ‘section 15 agreements includes the settlement 
of disputes arising out of the operation and implementation of 
such agreements. Any aggrieved party, whether or not a party to 
the agreements, may avail himself of the formal or informal pro- 
cedures established by this Commission for the hearing of iopatest 
complaints or other disagreements as to the effect, operation or 
implementation of section 15 agreements. 

So that the Commission may be able to properly exercise its 
continuing authority with regard to approved section 15 agreements, 
we require complete information as to their operation. This is 
especially true with agreements such as T-2271 and T-2272 which 
contain particularly anti-competitive provisions. Consequently, 
the Commission will require the parties to the subject agreements 


to keep the Commission informed of the internal and external 


7] 
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operations of the agreements. The information willl be demanded 
as the Commission deems necessary or on a periodic basis. It will 
be submitted through written reports, the submission of specified 
data or operating records, or obtained by investigation by the 
Commission or in any other manner within the present or future 
authority of the Commission. 3 

Tariffs covering dockage, wharfage, and other terminal service 
fees applicable at the interim and new passenger terminals shall 
be filed with the Commission. Such tariffs and any Goes thereto 
shall be filed on at least 30 days advance notice, mnless the 


Commission for good cause shown shall grant special’ permission 


for changes on less than thirty days. 


IT IS THEREFORE ORDERED, that agreements No. T~2271 and T-2272 


are hereby approved pursuant to section 15 of the Shipping Act, 1916. 


By the Commission, april 7, 1969. 


Thomas Lisi 
Secretary 


BEFORE THE 


O3A1393¥ 


_ FEDERAL MARITIME COMMISSION 
In the Matter of 


16 £ W3 Ob Sav 6961 


Auynayare-3ye gett 


FMC Agreements Nos. T-2271, T-2272 


+ 


APPLICATION FOR STAY OF COMMISSION'S 
ORDER PENDING REVIEW IN THE COURT OF 
APPEALS. 


END 


Comes now Marine Space Enclosures, Inc., Petitioner 
in the above matter, and pursuant to F.R.A.P. Rule 18, 
moves the Commission to stay, pending review in the U.S. 
Court of Appeals for the District of Columbia, so much 
of its order herein, dated April 10, 1969, as purports to 
Barer 

(1) Paragraph No. 31(a), (b) and (¢) of Agreement 
No. T-2271. 

(2) Paragraphs 3 and 9 of Agreement No. T-2272. 
and as grounds therefor shows: 

If these clauses go into effect forthwith, all pamtors 
will be effectually tied to the Port Authority and the City 
of New Yor; and will be totally unavailable to the solicita- 
tion of a competitive terminal such as the Protestant contem- 
plates. Moreover, the City will have assumed the contractual 


duty to prevent all competitive terminals from coming into 


bh 


existence and from operating within New York, whether on 
City or private pier property. Protestant. and its associ 
ates will then. be unable to organize and procure the 
: financing and engineering facilities and resources, and . 
the leases, rentals and other use arrangements necessary. 
for its project. The elaborate and closely interrelated 
and intermeshed arrangements necessary for so large and 
complex a project cannot be assembled and preserved in the 
face of a formal order of this Commission legalizing total 
foreclosure of the right of entry into the terminal field, 
which is an integral part of Protestant 's undertaking. 
We urge the Commission, which obviously has serious 
doubts as to the legality of these exclusionary and tying 
clauses, to let the burden of lititgation rest where it 
=.properly. -belongs, on their. proponents:,.. rather than on Sse 
- who. under normal conditions would be entitled: to the ESE STiee 
tion of the laws forbidding the destruction of all. existing — — 
and potential competition. 
| This motion does not seek to arrest construction of the == 
‘proposed City terminal or. to. substitute Protestant's plan for ~ 
that of the City. It is addressed solely to the clauses : 
destroying competition by excluding all but the city terminal 
and tying the carriers exclusively to that terminal for 73 


years on threat of denial of service. = 


Respectfully submitted, 


fou * Vlonsae 


goseph A. Klausner 

Attorney for 

Marine Space Enclosures, Inc. 
1028 Connecticut Avenue 
Washington, D. C. 20036 


April 10, 1969 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the 


foregoing document upon all parties of record in this 
proceeding by mailing first class mail, postage 
prepaid, a copy to each such party. e 


ae A. Klausner 


Washington, D.C. 


April 10, 1969 


,? 


April 11, 1969 


Joseph A. Klausner, Esq. 
1028 Connecticut Avenue, H.W. 


Washington, D. C. 20036 


ear Mr. Kleusner: 


Reference is made to your epplication of April 10, 1969 to stay the 
Commission's order approving Federal Maritime Cosmi ssi.on Agreements 
Nos. T-2271 ond {-2272. 

This is to advise you thet the Commission hee considered your 
epplication end hes denied it. 


Very truly yours, 


Secretary 


ec: demes Me Henderson, Feq. 
Le Roe, Winn & Moerman 
151 K Street, mn. He. 
Washington, D. C. 20005 
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PEDERAL MARITIME COMMISSION 
AGREEMENTS BO. T-2271 and T-2272 


STIPULATION OF PROPONENTS 


The City of New York and The Port of Rew York 


Authority, upon the record before the Federal Haritine Commission 
4n comection with FHC Agreements Hos. T-2272% and T.2272 = hereby 
stipulate and agree, 4n the interest of the maoroum possible 
protection of the pudlie interest poth in regerd to the effec- 
tuation of a consolidated passenger ship terminal in the Port of 
Now York and in regard to the possible minimization of restric-~ 


+ 


tions on free competition that: | 
1. The intervenors will resubmit Agreements 
Nos. T-2271 and T-2272 to the Federal 
Maritime Comission for review pursuant 
to Section 15 of the Shipping Act of 
1916 at least six months prior to the 
expiration of the 25-ysar original ter: 
of the letting under Agreement Ho. T-22713 


fo serve the same Durposes, the inter- 
yenors egree to resubmit the said agres- 
ments for Section 15 review prior to the 
expiration of the original tern of the 
Jetting under Agreement No. T~2271 17 at 
Buch earlier time the capital cost of 
constructing the consolidated ship terminal 
in the Port of Hew York haz been fully 
enortized both as to principal and interest; 


Tre continuance of provisions requiring 

all carriers xho sign Agreenent T-2272 

to use the consolidated ship passenger 
terminal exclusively, but on a Teriff 

pasis, for their Port of Hew York business 

4s essentiel in order to permit smortiza- 
tion of the capital cost of providing the 
terminel and as well to meet operating, 
meintenance end future rehabilitation costs. 
Tre anortizetion period is defined in Asrec-. 
nent %-2271 as extending for no more than 
the eriginal tex of tae Letting and it is, 
therefore, appropriste in the Dabvlic interest 
to resuire exclusiye use of the facility dure 
ing that period. The facts and cireunstances 


AZe 
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which will exist after that period can- 
not be estimeted or predicted with suf 
fictent precision at this time to iden~ 
tify the period beyond the original 
term during which the other costs would 
require carrier commitments to exclusive 
use of the facility. It is, therefore, 
deened appropriate by the proponents 
that the agreements be submitted to the 
Federal Maritime Commission at or about 
the time that the original capital cost 
hes been amortized in order to permit 
informed raview and precise identifica- 
tion of the additional period for con- 
tinuanee of the said exclusive comaLltment$ 
and 


‘It is understood that the within agreement 


to resubmit the agreements as aforesaid 

45 not imtenéed, nor will it be clsimed 
to have the effect of detracting from the 
continuing powers of tne Federal Meritine 
Commission with respect to agreements subd= 
ject to Section 15. 


Tl 
\ ec Pa Pen 
CITY OF Wak YORK 
By: Ae Lee Rankin 
Corporation Counsel 
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Ts Pons Or nw Yon 

By: Sidney Goldstein 
General Counsel 


FEDERAL MARITIME COMMISSION 
AGREEMENTS NOS. T-2271 and T-2272 


SUPPLEMENT TO ORDER OF APPROVAL 


By order dated April 7, 1969 the Commission approved pursuant to 


section 15 of the Shipping Act, 1916, Agreements Nos. 7-2271 and T-2272 
under which the City of New York, the Port of New York Authority and the 
passenger ship carriers serving the Port of New York have anced for the 
construction and operation of a new consolidated steamship passenger ter- 
minal in the Port of New York. In our order of approval, we noted that we 
would continue close supervision over the agreements because of the anti- 
competitive features therein. The Coymission's order of approval of these 
agreements is presently being reviewed by the United States Court of Appeals 
for the District of Columbia Circuit. 

On April 25, 1969, we received a telegram from seven! passenger 
carriers, primarily cruise lines, who represent that they are major users 
of the facilities covered in Agreement No. T-2271. The telegram states that 
the carriers: 

strongly feel that further discussions are necessary 
regarding the project in view of the changing cost 
picture and unresolved apportionment of expenses as 


well as impossibility to choose alternate docking 
facilitics in New York. 


| 
The carriers requested a meeting in order to expand their views on this 
matter. The Commission suggested an early meeting on this matter, but the 
carriers due to absence of officials of several of the carriers were unable 


to meet until May 14, 1969. Inquiry by the Commission's staff indicates 


no desire on the carriers’ part to consider this as a formal protest. 


On April 29, 1969 the New York Port Authority filed tariff pages 
covering rates and charges applicable for the interim terminai facilities 
to be effective not earlier than June 1, 1969. 

On May 8, 1969 a document entitled "Stipulation of Proponents” was 
received. Contained in this document was a stipulation between the City 
of New York and the New York Port Authority entered into at the suggestion 
of the Department of Justice to resubmit the agreements for Commission re- 
view at least six morths prior to the termination of the original lease 
term of 23 years. 

The aforementioned information, in light of our continuing jurisdiction, 
necessarily requires further comment on our part, however, in no way does 
this affect the Commission's original order of April 7. 

The cruise lines express concern over the "impossibility to choose 
alternate docking facilities". This again brings to light the question of 
the exclusivity provisions of the agreement, as does Item 870 of the tariff 
requiring carriers using the interim facilities to comply with the provisions 
of Agreement Ne. T-2272. 

In our earlier order we noted our concern over the anticompetitive 
features of the agreements. Of particular concern was the provision of 
Agreement No. T-2272 allowing for a possible exclusive use of the faciiity 
for 73 years. The principal objective of this provision is to insure re- 
capture of the original capital costs. Of this 73-year period of exclusive 
patronage, the first 23 years are necessary for the repayment of capitel 
susts through the amortization of the bond issue. Tris initial perice is 


certainly necessary at leest to insure the threshold sucesss of the project. 


Cy 


In our earlier order, we approved the agreements and thus the anti- 
competitive provisions cortained therein because the "/p/ropenents have 


demonstratea a transportation need for the agreemerts”. it is clear that 


the passenger ship carriers are unwilling, and perhaps unable » to enter 


into long-term fixed leases providing for rentals adequate to permit the 
City or the Pert Authority to finance, build and operate a padly-needed 

new passenger ship terminal in the Port of New York. The passenger ship 
treffic has declined on trazsatlantic runs and there is Little prespect 

for improvemezt of that portion of the passenger ship business. The cruise 
traffic is growing but that business has rot become sufficiently stabilized 
to permit cruise carriers to undertake long-term lease comitments. Lacking 
’ firm leases from the passenger ship carriers, the only possible self-support- 
ing basis on which the City and the Port Authority could proceed to. finance 
and to build the new terminal is that the carriers be peceres to use the 
new terminal to the exclusion of other properties in the City of New York for 
all of their Port of New York traffic. In light of the policy of the City 
and the Port Authority that such terminal should be self-supporting, it is 
logical for the City and the Port Authority to require carrier commitments 
for exclusive use cf the new terminal or a tariff basis in order for the 
public agencies to have some assurance that they will Seer capital and 
operating ecsts. Although we were somewhat troubled by the necessity of the 
exclusivity provisions beyond this period we were not unmindful ef the fact 
that the agreements in question are lawful only and so ore as approved 

by us under section 15. The proponents of the agreements Ihave eased our 
concern somewhat by their submission of a stipulation to resubmit the 
agreements at the end of the amortization period. In view of this stipu- 


| 
lation the Commission will at that point review the agreements in light cf 


£0 


current circumstances and decide anew whether any continued anticompetitive 
agreements would be in the public interest. This, we believe, will insure 
the protection of the public interest and it also demonstrates further the 
desire and objective of the proponents to serve the interests of the com- 
merce of the Port of New York without imposing any unnecessary burden or 
the passenger ship carriers. 

We again remind all concerned parties of our continuing surveillance 
over the agreements and the tariff in question and the availability of in- 
formal and formal procedures for the settlement of disputes arising there- 


fron. 


By the Commissions May 12, 1969 , / ese 


Secretary 


WESTERN UNION 


STRAIGHT MESSAGE MAY 12, 1969 


FEDERAL MARITIME COMMISSION 
1405 I STREET, N.W. 
WASHINGTON, D. C. 


FURTHER 10 MY TELEGRAM OF THIS DATE PROTESTING SO-CALLED 
STIPULATION OF “INTERVENORS", I CALL YOUR ATTENTION TO THE 
PACT THAT THEY ARE ONLY TWO PARTIES TO T-2272 AND THAT 


| 
ACCORDING TO THE COMMISSION'S ORIGINAL ORDER SIX LINES HAD 


ALSO SIGNED. ‘THIS FURTHER ILLUSTRATES CARELESS APPROACH TO 
PROCEDURE UNDER SECTION'15 AND INVALIDITY OF COMMESSION'S 
SUPPLEMENTARY ACTION OF MAY 12, 1969. 


Respectfully suomitted, 


Joseph Ae Klausner 
Counsel for 

Marine Space Enclosures. 
1028 Connecticut Avenue, 
Washington, D. C. 


STRAIGHT MESSAGE MAY 12, 1969 


FEDERAL } COMMISSION 
1205 I a 
WASHIN e208, : ou 


HAVE TODAY FURNISHE OPY OF A SUPPLEMENT TO TES 
ORDER OF APPROVAL OF AGRE iTS T-2271 AXD T-2272, TOGETHES 
WITH COPY OF SPIDULATION 3 CI@Y OF NEW AND THE PORT OF 
NEW YORK AUTHORITY DATED A 1969. N TUITE ISTANDING THE ° 
APPEARANCE OF MY NAME AS ; ENT OF SAID STIPULATION, I 
AT NO TIMMS RECEIVED Ts NTIL YOUR GENERAL COUNSEL 
DELIVERED A COPY THEREOF : IS DATE. 


THIS STIPULATION CLE REPRESENTS A MODIFICATION OF THE 
SAID AGREEVENTS WETEI MEANING OF SECTION 15, SHIPPING 

ACT, 1916, OF WEICE “xor ZC £ REQUIRED BEFORE THE COM{ISSION 

COBED APPROVE ae MARINE SPACE ENCLOSURES, INC., STRONGLY PR 

PROTESTS BOTH THIS aoe AND THE OMAISSION'S EX PARTE 
PROCEDURE MEDHO’ UT NOTICE AND WITHOUT HEARZ NG SUCH ACTION 
BEYOND TS, COMMISSION'S AUTHORITY UNDER SECTION 

HZ OF THE ADMINISTRA DIVE PROCEDURE ACT. 


YOUR SUPPLEM ; SR i i= EXISTENCE OF A STRONG 
OBJECTION F : PEAR N PASSENGER CARRIERS \ 


ARE AFFECTS = MEN IS ANOTHER EVIDENCS 
OF THE COMMISSION ASTY S IMPORTANT Nee se 
ABFEC TED, AND WE USMIT las = rSY PAT HWORK TO WHICH 
EAS BEEN NECESSARY TO RESORT IN ORDER 20 CBSCURE 
GNDEREYING AND PATA ab WEAKNESSES OF THESE AGRESVENTS 


BEST EVIDENCE OF THS IMPROPRIETY FROM THE O OUTSET OF 


fol seid 


ING WITH ORDERLY! HEARING PROCEDURE ALL THS ™ CDE 


PROM TEE BOTTOM OF PAGE THO THRO EGE DEE REMAINDER OF 
ORDER TS BASED ON NO INFOR! ATION OF RECORD, AND AS iT 


NO FOUNDATION, HUS? BE DRAWN FROM EX PARTS COMMUNICASIONS 
WETCH HAVE NOP BEEN SUBSECTED 2 ANY SV ENTIARY TES?S. 
(SKACTEY THE SAME BLUNDER WAS COMME TTED IN THE ORIGINAL ORDER 
3 ESLYING UPON SUPPOSED PUBLIC HEARINGS HELD IN NEW YORK 
3 COMMISSION DED NOT SVEN HAVS A TRANSCRIP? 
@HEY EVE NOT EVEN BEEN SERVED ON THE PROTESTANTS. 


Ces MERELY WITE OUT FOUNDATION BUT CLEARLY 


ad 


ERRONEOUS. -F SYENTAL ORDER APPLAUDS PROPONENTS OF THE 


“EXTS FOR DESIRING 0 SERVE THE INTERESTS OF THE CRT 


peere) 


VO2K WITHOUT IMPOSING ANY UNNECESSARY 5 SRDEN ON THE 


THs 

CARRIERS: WEAT THS AMENDMENT REALLY SHOWS, WITH GREAT RES=EC™, 

ZS SESE ADMISSION OF OVERREACHING IN oS FIRST INSTANCE AND 
EAR, AS EXPRESSED IN TEEIR COVERING BEEeR, OF EE 


SUSTEER ACTION OF THES DEPARTMENT OF ART RULEE OK 


REPRESENT TO THE COMMISSION THAT FAIR DEALING ON 


3 


PEE MOST OBVIOUSLY WIDESPREAD RESISTANCE TO 


THESE EEMENTS RE SS ORDERLY PROCESSES Cr 
HEARING. oie ! ES FOREAL Ty REQUEST WITHDRAWAL 
LEMENT = LY UNTIL WE HAVES HAD A” 
SeASONABTE OPPOR’ z A PROTEST AND TO ARGUE IN 
OPPOSITION. pe 


" RESPECTFULLY SUBMITTED, 


JOSEPH A. XLAUSNER 

COUNSEL FOR 

MARINE SPACE ENCLOSURES, INC. 
1028 CONNECTICUT AVENUE, N.W. 
WASHINGTON, D.C. 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,936 


MARINE SPACE ENCLOSURES, INC. 
Petitioner 
Vv. 


FEDERAL MARITIME COMMISSION 


and 
UNITED STATES OF AMERICA 


Respondents 


PETITION FOR REVIEW 


United St 
ate urt af “a5 
for the eee Court of “ppeals 


of Coiumaig Circuit 


FILED APR 2 5 1969 


Naaitlea,, Oxf 
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APPENDIX TO PETITIONER'S BRIEF 


No eee ee eee Ee 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


FMC AGREEMENT T-2271 
FMC AGREEMENT T-2272 
PETITIONER'S PROTEST DATED MARCH 11, 1969 


RESPONSE OF NEW YORK CITY AND THE PORT OF 
NEW YORK AUTHORITY DATED MARCH 18, 1969, 
WITH TWO ATTACHMENTS 


TELEGRAM OF PETITIONER TO FEDERAL MARITIME 
COMMISSION DATED MARCH 17, 1969 


SUPPLEMENTARY RESPONSE OF THE PORT OF NEW 
YORK AUTHORITY DATED MARCH 21, 1969, 
WITH THREE ATTACHMENTS 


REPLY OF PETITIONER DATED MARCH 27, 1969, 
TO SUPPLEMENTARY RESPONSE OF THE PORT 
OF NEW YORK AUTHORITY 


Se COMMUNICATION DATED APRIL 8, 
1969 


EXHIBIT 2 


PASSENGER VESSEL TERMINAL 


LEASE: 


CITY OF NEW YORK 


TO 


THE PORT OF NEW YORK AUTHORITY 


LEASE INDEX 


THE PORT OF NEW YORK AUTHORITY 


HEADING PARAGRAPH NO. | PAGT_NO. 


Letting 1 


2 
4 


Definitions 2 
Term and Surrender 3 4 
Rental and Other Payments 4 7 
Casualty 

Repairs 

Assignment and ‘iortgages 


Snow Removal, Police and Fire 
Protection 


Waiver of Liability 

Accidents 

Condemnation 

Insurance 

Survey and Condition of Premises 
Depth of Water 

Sunken Craft 

Water Service and Sewer Rents 
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PASSENGER TERMINAL LEASE 


_ AGREEMENT, made this 17th day of January » 1969 
by and between THE CITY OF NEW YORK, (hereinafter called "the 
City") a municipal corporation of the State of New York, with 
its principal office at the City Hall, in the Borough of Manhattan, 
City, County and State of New York, acting by its Commissioner 
of the Department of Ports and Terminals of the Economic Development 
Administration, and THE PORT OF NEW YORK AUTHORITY, (hereinafter 
called "the Port Authority") a body corporate and politic, 
created by Compact between the States of New York and New Jersey 
with the consent of the Congress of the United States of America, 
with its office at 111 Eighth Avenue, in the Borough of Manhattan, 
City, County and State of New York; 


WHEREAS, by Chapter Six Hundred Thirty-one of the Laws 
of New York, 1947, and Chapter Forty-four of the Laws of New 
Jersey, 1947, as amended and now in force, the said two States 
have authorized any municipality within the Port of New York 
District (hereinafter called "the Port District") to cooperate 
with the Port Authority in the development of marine terminals 
and, to that end, have empowered any municipality in the Port 
District to consent to the use by the Port Authority of any 
marine terminal owned by such municipality or of any real and 
personal property owned by it, and as an incident to such consent, 
to grant, convey, lease or otherwise transfer to the Port Author- 
ity any such property upon such terms as may be determined by the 
Port Authority and such municipality; and 


WHEREAS, after detailed study and consideration of the 
problem and project by the Port Authority, the City and the Port 
Authority have mutually agreed to cooperate in the planning, 
construction and operation of a modern marine terminal for water- 
borne passenger travel incorporating facilities for superior 
comfort, convenience and efficiency, and for serving the objective 
of consolidating at such terminal the operations of the various 
passenger lines serving the City and the Port District; and have 
agreed that effectuation of such a project is and will be in the 
public interest; and 


WHEREAS, the plans for the consolidated passenger ship 
terminal have been formulated in keeping with the City's comprehensive 
plan for development of the area east of the terminal's site; and 


WHEREAS, the City, by resolution duly adopted by its 
Boare of Estimate on the 21 day of November pk 
(Cal. No. 9-A ), a copy of which is annexed to and made 
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a part of this Agreement, authorized the execution and delivery 
of this Agreement; and 


WHEREAS, by resolution duly adopted by its Board 
of Commissioners on the l4thnday ofNovember > 1968, a copy! of 
which is annexed to and made a part of this Agreement, the Port 
Authority authorized the execution and delivery of this Agreement; 


NOW, THEREFORE, the City and the Port Authority 
hereby mutually undertake, promise and agree, each for itself 
and for its successors and assigns, as follows: 


1. LETTING 


The City hereby demises and leases to the Port 
Authority, and the Port Authority hereby takes and hires from the 
City for marine terminal purposes and for purposes consistent or 
incidental thereto and for no other purpose except with the prior 
written approval of the said Commissioner: 

(a) ALL THOSE CERTAIN pieces and parcels of 
land, and lands under water, together with the buildings, 
structures and improvements, if any, thereon or therein, 
now or hereafter constructed, situate in the Borough of 
Manhattan, in the City, County and State of New York, 
pounded and described as lying at or near the foot of 
West 45th to West 51st Streets, extending from the bulkhead 
wall 1100 feet more or less to the U.S. Pierhead Line, all 
as shown in stipple on the print hereto attached, hereby 
made a part hereof and marked "Exhibit 1"; the foregoing 
being hereinafter collectively called "the permanent premises”. 
The City will not itself construct or permit any other to 
construct any structure whatsoever in the following areas 
covered by water: (i) the area bounded by the southerly 
line of the permanent premises and a line drawn parallel 
thereto and one hundred eighty (180) more or less feet to 
the south thereof, and (ii) the area bounded by the northerly 
line of the permanent premises and a line drawn parallel 
thereto and one hundred eighty-seven and one-half (187.5) 
more or less feet north thereof. Structures existing on the 
area which constitutes the permanent premises may be used by 
the Port Authority as hereinafter provided but shall not be 
considered part of the permanent premises unless physically 
remaining at the date of final completion of the marine 
terminal. 


(b) All those certain pieces and parcels of 
jands and lands under water together with the buildings, 
structures and improvements, if any, therein or thereon, 
now or hereafter constructed situate in the Borough of 
Manhattan, in the City, County and State of New York, 
bounded and described as follows: 
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(i) Pier 40, North River 


Located at the Foot of West Houston Street, in the area 
bounded and described as follows: Beginning at the inter- 
section of the existing bulkhead with a line distant 290 
feet southerly from and parallel with the southerly line of 
Pier 42, North River, thence westwardly parallel with said 
Pier 42, North River, for a distance of 007 feet more or 
less; thence southwardly and at right angles to the last 
mentioned course a distance of 755 feet more or less; thence 
westwardly parallel with said Pier 42 to the United States 
Pierhead Line, thence southwardly along said United States 
Pierhead Line a distance of 55 feet; thence eastwardly par- 
allel with said Pier 42 to the said existing bulkhead; thence 
northwardly along said bulkhead to the point or place of 
beginning, all as shown in crosshatch on the print attached 
hereto, made a part hereof, together with the use of lands 
under water as shown in stipple on said print. 


(ii) Pier 84, North River 


Located at the foot of West 44th Street, approximately 1000 
ft. long on the north side and 699 ft. long on the south side 
and 135 ft. wide with the structures thereon, together with 
the upland area (approximately 25,185 sq. ft.) on the south 
side of the pier all as shown in stipple on print attached 
hereto and made a part hereof, together with the use of lands 
under water as shown in stipple on said print. 


(iii) Pier 92, North River 


Located at the foot of West 52nd St., approximately 775 ft. 
long on the north side and 1075 ft. long on the south side and 
124 ft. wide with the structures thereon, all as shown outlined 
in ecrossh&tch on print attached hereto and made a part hereof, 
together with the use of lands under water as shown in stipple 
on said print. 


(iv) Pier 97, North River 


Located at the foot of West 57th St., approximately 700 ft. 
long and 110 ft. wide with the structures thereon, together 
with the bulkhead from the center line of slip between Piers 

96 and 97, North River, to the center line of slip between 
Piers 97 and 98, North River, together with the bulkhead sheds 
approximately 50 ft. in width immediately inshore of said bulk- 
head and together with 4978 square feet of upland (52 feet in 
width) inshore of the northerly bulkhead extending to the 
southerly side of Pier 98 all as shown in crosshatch on print 
attached hereto and made a part hereof, together with the 

use of lands under water as shown in stipple on the said print. 
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All as shown on the print hereto attached, hereby made a 
part hereof and marked "Exhibit 2", being hereinafter 
collectively called "the interim premises," and to be used 
for the activities and operations being conducted there at 
‘present. 


(c) The permanent premises and the interim prenises 
are hereinafter collectively called "the premises". 


| 
2. DEFINITIONS 
As used in this Agreement: 


(a) “The marine terminal" or "the facility" means 
the entire development of the permanent premises consisting of 
land, lands under water and piers, bulkheads, docks, slips, 
buildings, structures, landscaping and improvements necessary or 
convenient for the handling, accommodation and servicing of 
seagoing vessels primarily engaged in passenger service, and the 
handling, accommodation and servicing of passengers, mail, visitors 
and cargo, and other activity incidental to such operations. 


(b) “Commissioner" or "Commissioner of the Depart- 
ment of Ports and Terminals of the Economic Development Administration” 
means the officer or agent of the City who for the time being shall 
be exercising functions the same as or equivalent to those now , 
exercised by the Commissioner of the Department of Ports and Ternm- 
inals of the Economic Development Administration. é 

(c) "Passenger vessel" means a seagoing vessel, other 
than one in military or naval service, engaged primarily in carrying 
more than three hundred twenty (320) persons as passengers, and 
loading or unloading not more than one thousand (1,000) long tons 
of cargo, on voyages extending for not less than twenty-four (24) 
hours, and actually operated on voyages of at least such duration, 
from or to the Port of New York, or other vessels, calls of which 
are recommended by the Port Authority for handling at the marine 
terminal and approved in writing by the Commissioner. | 


d) "Construction cost" and “operating and maintenance 
costs" are defined in Section 4. 


3. TERM AND SURRENDER 


(a) The term of the letting of the permanent premises 
under this Agreement shall commence on a day following the date 
of completion of construction of the marine terminal, determined 
as hereinafter provided, and shall expire, unless sooner terminated, 
on the twentieth anniversary of the date of commencement. 
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(bo) Beginning with the date of commencement of the 
letting of the interim premises, as hereinafter determined, the 
Port Authority may enter upon, use and occupy the permanent premises, 
for the purposes of accommodating interim operations and constructing 
the marine terminal. All such entry upon, use and occupancy of the 
permanent premises shall be subject to and in accordance with the 
provisions of this Agreement. The Marine Terminals Construction 
Engineer of the Port Authority shall certify to the Commissioner the 
date of completion of construction of the two southerly finger piers 
and the associated portion of the headhouse of the marine terminal, 
and the term of the letting contemplated in paragraph (a) of this 
Section shall commence on the first day of the calendar month next 
following such certification, but such commencement date shall in 
any event occur not later than forty-eight (48) full calendar months 
after the date of commencement of the letting of the interim premises, 
unless further postponed by written agreement between the parties. 
The said Engineer shall also certify the date of completion of the 
balance of the marine terminal, but unless earlier certified, the 
same shall be deemed completed in any event on a date not more than 
twenty-four months after the commencement of the letting of the 
marine terminal. 


(c) The term of the letting under this Agreement as 
to the interim premises shall commence at 12:01 otclock A.M. on a 
day which shall be the day following the latest effective date of 
surrender of the interim premises, as set forth in one or more agree— 
ments to be made between the City and the tenants of the interim 
premises, but in no event shall the said term commence prior to the 
day after the Port Authority shall have notified the City in writing 
that the agency agreements contemplated in Section 31(d) have all 
been made; and the term of the letting as to the interim premises 
shall expire on the thirtieth day after the date of the commencement 
of the term of the letting of the permanent premises under this 
Agreement, determined as set forth in paragraphs (a) and (b) of 
this Section, or on such later date as may be approved by the 
Commissioner on such terms and conditions as he shall determine; 
provided, however, that the letting of Pier 92 as interim premises 
shall continue until the thirtieth day after final completion of 
the marine terminal. The provisions of paragraphs (e), (f) and (g) 
of this Section shall apply at the appropriate times to the interim 
premises as well as’ to the permanent premises, but the provisions 
of paragraphs (d) and (h) shall have no application to the interim 
premises or the letting thereof, and the Port Authority shall have 
no obligation to perform maintenance or repair on the interim 
prentece or any part thereof except as hereinafter specifically set 
orth. 


(d) ‘If the permanent premises or any building, structure 
or improvement thereon, or any part thereof, at the expiration of 
the term or its sooner termination, are in need of repair and main- 
tenance (including painting) then the Port Authority shall repair, 
paint and put the same in good order and condition as determined by 
the Commissioner in his sole discretion, as though all of such work 
had been properly done during such term, 


-5- 


- PVIL 93068.3 ® e 


(e) On the expiration or sooner termination of the 
term, the Port Authority will peaceably and quietly leave, give 
up, surrender and deliver unto the possession of the City without 
delay the premises, together with all buildings, structures, 
alterations, additions, changes, replacements and improvements 
thereon, if any, all of which shall be free and clear of any and 
all liens, debts or encumbrances of whatsoever kind, nature and 
description, incurred by the Port Authority or its contractors, 
and the condition of the permanent premises only, together with 
the buildings, structures and improvements thereon, shall be as 
set forth in paragraph (d) of this Section. 


(f) Title to all personal property and trade fix- 
tures not part of the original construction, and installed or 
provided by the Port Authority in or on the premises, 1s hereby 
expressly reserved to and in the Port Authority, and the Port 
Authority shall have the right to remove all of the same upon the 
expiration or sooner termination of the term, and within thirty 
(30) days thereafter, provided, however, that the Port Authority 
shall at its own expense repair any injury to the premises 
resulting from such removal. Upon written notice from: the 
Commissioner, the Port Authority shall, at its own cost and ex- 
pense, remove any personal property or fixtures not removed 
by the Port Authority atthe expiration or sooner termination of 
the term, repairing any injuries to the premises resulting from 
such removal. 

(g) Throughout the term of the letting, except as 
expressly provided otherwise herein, the Port Authority shall 
have full and complete control of management and operation of the 
premises. 


(h) Out of the proceeds of bonds to be issued by 
it and to mature no later than twenty (20) years after the 
commencement of the term of the letting of the permanent premises, 
the City shall deposit with a trustee selected by the City and 
acceptable to the Port Authority the entire construction cost of 
the marine terminal. The sum shall be deposited and administered 
as follows: | 


(1) Not less than sixty days prior to commence- 
ment of construction, the Port Authority shall estimate 
the total cost thereof, and the City shall within 
fifteen days of such estimate, pay the said sum to 
the Trustee. 


(41) On a date which shall be thirty days 
after the delivery by the Port Authority of the esti- 
mate required under subdivision (1) above, and on 
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each of the several following anniversaries of 
such date during the period of construction, 

the Port’ Authority shall deliver to the City 

an estimate in writing of the total sum required 
to meet construction costs during the period of 
twelve months then next following. The City shall 
thereupon direct the Trustee to place an amount 
of money equal to such sum, drawn from the fund 
created under subdivision (i), in an interest- 
bearing account in the name of the Port Authority 
and in a depository selected by the City and 
acceptable to the Port Authority, under terms 

and conditions permitting the Port Authority 

to make monthly withdrawals adequate to antici- 
pate and meet required construction cost payments, 
and permitting extra withdrawals in special 
circumstances, For each withdrawal, monthly 

or special, the Port Authority shall submit a 
statement to the Comptroller of the City of the 
amount and items of construction cost to be met 
therefrom, 


(411) Within nine (9) months after completion 
of construction the Port Authority shall certify 
to the City the construction cost, now estimated 
at $60,250,000 and in the event such cost shall 
exceed the sum theretofore paid by or on behalf 
of the City under subdivisions (1) and (i1) 
above, the City shall pay the deficiency to the 
Port Authority within sixty (60) days after such 
certification, If the sum theretofore paid to 
the Port Authority exceeds the sum so certified, 
the Port Authority shall pay the excess to the 
City within thirty (30) days after such certifi- 
cation, Any balance then remaining in the hands 
of the Trustee shall be payable to the City. The 
sum so certified shall be subject to audit by the 
City. 


4, RENTAL AND OTHER PAYMENTS 


A, Basic Rental for the Permanent Premises: 


The Port Authority shall pay to the City for the 
permanent premises a basic rental annually which shall suffice 
over the term of the letting of the permanent premises to pro- 
vide to the City the total of (i) the sum required to amortize 
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ithe entire construction cost as certified by the Port Authority and 
‘audited by the City, plus (i1) debt service costs (which shall not 
include payments on account of principal) for the entire period, 
both as required by the terms of a schedule of debt service require- 
ments hereto attached, hereby made a part hereof, and marked "Exhibit 
." The payment to be made by the Port Authority under this Section 
for and during the period (not to exceed twenty-four months) from the 
commencement of the letting of the permanent premises to the final 
‘completion of the marine terminal, shall be at a rate two-thirds of 
that computed in accordance with the foregoing, and such payment shall 
ibe, for the basic rental accruing during that period only, full and 
final payment. 


B, Additional Rental for the Permanent Premises: 


(a) The Port Authority shall pay the City, as 
additional rental in each year, the first Seven Hundred Fifty Thousand 
Dollars ($750,000) of the excess of actual receipts from all operations 
‘at the marine terminal over the sum of the following: (2) all payments 
currently required to be made under Subsection A and (41) all operating 
and maintenance costs as hereinafter defined; and 

(b) The balance of the receipts, payable to the 
City as follows: the sum of Seven Hundred Fifty Thousand Dollars 

' ($750,000) thereof received in each year and one-half of any such 
‘receipts over One Million Five Hundred Thousand Dollars ($1,500,000) 

‘for each year to be held by the Port Authority until the same shall 

‘reach a sum which shall be the total of the three highest annual pay- 
‘ments made or to be made by the Port Authority as required by Exhibit 

'3; the other half of such excess, and after accumulation, the entire 

‘such yearly balance of receipts, to be paid currently to the City, 

except that in any event the total amount of the sum withheld for the 
reserve as above provided and of the sum payable to the City as additional 
‘rental under this Subsection B shall not exceed in any year, Two Million 
Four Hundred Thousand Dollars ($2,400,000); any surplus of receipts 

over the sum of (i) that amount, (11) the annual payments required under 
‘Subsection A, and (iii) the operating and maintenance costs, shall be 
‘held by the Port Authority for distribution to users of the ‘facility, 
‘accomplished by making the surplus a factor towardsreduction of tariff 
‘charges in subsequent determinations of such charges. The gum reserved 
‘shall be available to discharge all deficits (annual and cumulative) in 
‘payments of the rental reserved under Subsection A and of the operating 
‘and maintenance costs, created by any excess of such payments and costs 
‘over receipts; at the expiration of the term any remainder of such 
‘reserve and of the reserve for deferred maintenance (with interest, if 
‘any is earned), shall be payable as rental to the City. 


(c) Payments under Subsection A shall be made 
quarterly beginning on a date six (6) months after the date of 
‘eommencement of the letting of the permanent premises. The first 
such payment shall be for the two previous quarters. Payments 
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under Subsection B shall be made annually on April 1 in each 
year, for the next preceding calendar year, and shall include 
the net interest, if any, earned on such portion of the receipts 
as becomes payable. Payments made before costs are finally 
determined shall be payments on account. 


C. Basic Rental for the Interim Premises: 


The Port Authority shall pay to the City a basic 
rental for the interim premises at the annual rate of $1,821,451.75, 
payable throughout the term of the letting of the interim premises 
only, in equal monthly installments in advance, on the first day 
of each and every calendar month during the said term, with 
proration on a daily basis for any portion of the term which shall 
be less than a calendar month, whether at the commencement or at 
the expiration thereof or both, and provided, that no rental shall 
accrue hereunder for the period of the letting of the interim 
premises subsequent to the date of commencement of the letting 
of the permanent premises except as: provided in Section 3(c). 
Receipts from operations at the interim premises earned from 
the date of the commencement of the letting of the permanent 
premises shall be deemed for purposes of this Agreement receipts 
from operations of the marine terminal. 


D. General Rental Provisions: 


(a) No breach of any covenant, term or condition 
of this Agreement other than a breach by the City which prevents 
or hinders the Port Authority from exercising its rights under 
this Agreement, shall excuse the Port Authority from the prompt 
payment of the rentals reserved in this Section 4. The Port 
Authority shall pay such rentals throughout the term of this 
Agreement, notwithstanding any provision or clause contained in 
Section 227 of the Real Property Law of the State of New York. 


(b) In the event that the Port Authority, under 
any law that may hereafter be enacted or applied, shall be or 
pecome subject to and liable for payment to the City of any taxes 
or assessments or other governmental levies or imposts (except 
charges for water and sewer rental), upon or against the premises 
or upon any part thereof, then, in addition to other remedies 
available to it hereunder, the payment by the Port Authority 
of the amount of such taxes, assessments, levies, or imposts 
shall, as between the City and the Port Avhority, be deemed 
payment pro tanto of the rent herein reserved under Subsection 
A or Subsection C as the case may require, and the amount 
of such payments shall be treated as a cumulative credit 
against rent otherwise payable under this Agreement if such pay- 
ments should exceed the amount payable under the said subsections. 
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(ec) “Construction cost" as used in this Agreement 
shall mean and include all costs in regard to the planning, design 
and construction of the marine terminal and every part thereof, as 
such construction is described in the plans to be approved in 
writing by the Commissioner and to be annexed to this Agreement, 
and shall include without limitation thereto the following items: 


(1) Payments to or on behalf of contractors ; 
(2) Payments for supplies and materials; 


(3) Payments to persons, firms or corporations 
other than construction contractors for services rendered or 
rights granted in connection with the construction, including 
without limitation thereto, payments made in connection with the 
demolition or removal of buildings or other structures and pay- 
ments made in connection with the supply, removal, transportation, 
dumping or disposal of fill, debris or dredged or: excavated 
materials; 


| 
(4) Payments for premiums for performance bonds 
in regard to construction. 

(5) Payments for premiums for liability and work- 
men's compensation insurance in regard to demolition and in regard 
to construction, and in any case in which the Port Authority 
decides to self-insure any such risk, an amount equal to the 
premiums which would have been paid for such insurance; 


(6) Payments of premiums for puilder's risk and 
all-risk insurance during construction; 


(7) Payments for purchase of terminal equipment 
permanently installed and of specialized portable equipment 
permanently assigned to the marine terminal, and rental payments 
for equipment used during construction, including any costs of 
insuring the same; 


(8) Cost to the Port Authority for direct labor 
and staff actually engaged in the design and construction of the 
marine terminal; 


(9) Financial costs to the project, if any, of 
| 


1 through 8; 


10) General and Administrative expense (not to 
exceed 15% of the sum of the foregoing) on account of the planning, 
design and construction of the marine terminal, in accordance with 
the Port Authority's present accounting principles and procedures. 
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(a) In &ddition to all other payments to be made 
by the Port Authority co the City, the Port Authority shall pay 
to the City on or before the date of commencement of the letting 
of the permanent premises the sum of One Million Five Hundred 
Thousand Dollars ($1,500,000) on account of the residual value 
of structures on the permanent premises to be incorporated in 
the marine terminal. The Port Authority shall also pay to the 
City a sum presently estimated at Two Million Five Hundred 
Seventy Nine Thousand One Hundred Thirty One Dollars and 
Sixty Eight Cents ($2,579,131.68) as rent for the permanent 
premises during the period of construction which is presently 
estimated at three years. The actual payment shall be adjusted 
proportionately to reflect any construction period which is less 
than or which exceeds three years. The sum shall be paid in 
approximately equal annual installments during the period of 
construction and on a quarterly basis beginning on a date six 
months after the commencement of the letting of the interim 
premises. Such payments shall be made out of the proceeds 
of Port Authority bonds to be issued therefor. 


e) “Operation and maintenance expense" (ene 
sometimes called “operation and maintenance cost" in this 
Agreement) as used in this Agreement shall mean the expense 

of the Port Authority which is directly attributable to the 
operation and maintenance of the terminal during the current 
year (other than the rent payable to the City by the Port 
Authority for the premises and general and administrative 
expense.) No deduction, allowance or provision for depreciation, 
except for automotive equipment and equipment ancillary thereto, 
is to be included in the operation and maintenance expense. It 
shall include the amount estimated to be required for deferred 
maintenance and a sum equal to fifteen (15%) percent of the 
foregoing operation and maintenance expense, for general and 
administrative expense, and an estimated Four Hundred Fifty 
Three Thousand Three Hundred Thirty Dollars ($453,330.00) 
annually, representing principal amortization over a 20 year 
period and actual debt'iservice, of the bonds issued by the 

Port Authority to provide funds for the payment of the residual 
value of structures on and the rent for the permanent premises 
during construction, as provided for in paragraph (d) above. 


5. CASUALTY 


(a) In the event of partial or total destruction 
of the marine terminal by a casualty which has been insured 
against, the Port Authority shall expend the insurance proceeds 
(other than rental insurance proceeds) in reconstruction, unless 
otherwise directed in writing by the City. In the event of such 
reconstruction there shall be no abatement of rental, but in the 
event of a written direction by the City not to perform reconstruc- 
tion, this Agreement shall terminate with the effect of expira- 
tion, as of the date of the occurrence of the casualty, but in 
such event the Port Authority shall transfer to the City. 
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the insurance proceeds retaining only a sum of money equivalent to 

the portion of the money paid to the City under paragraph (a) of 
Suosection Dof Section 4 of this Agreement then not yet returned 
through payment of amortization as an element of operating and 
maintenance costs, as set forth in paragraph (e) of the said Sub- 
Section D. In the event there is a non-insured casualty which 
destroys the permanent premises or renders the same substantially 
unsuitable for the purposes of the letting under this Agreement, the 
City shall have the option to rebuild, and the letting shall be 
suspended until either (i) if the City does not rebuild, the term of 
the letting shall be deemed to have expired as of the date of the 
casualty, and the Port Authority shall be released from all atligations 
under this Agreement as of such date; or (ii) if the casualty occurs 
during the first seven years of the term of the letting and the City 
rebuilds, the letting shall recommence upon completion of construction 
and shall continue thereafter for the number of years (including parts 
of a year) which remained under the original term of the letting 

at the time of the occurrence of the casualty; or (444) if the 
casualty occurs during the last thirteen years of the term of the. 
letting and the City rebuilds, and if the number of | passengers handled 
through the marine terminal during the period of twelve months ending 
with the date of the casualty was im excess of 500,000, the letting 
shall recommence upon completion of construction and continue there- 
after for the number of years (including parts of aj year) which re- 
mained under the original term of the letting at the time of the 
occurrence of the casualty. 


(b) In the event of damage to the interim premises 
by a casualty for which insurance is in force, then if in the opinion 
of the Port Authority the necessary repairing or rebuilding can.be 
done within ninety (90) days, the Port Authority shall cause the same 
to be performed, and the rental shall not pe abated. If, however, 
in the opinion of the Port Authority the damage is too great to be 
repaired within ninety (90) days, then the Port Authority shall convey 
the insurance proceeds to the City and shall have no obligation what- 
soever in connection with repair or rebuilding, and the rental shall 
be abated for that portion of the interim premises rendered unsuitable 
for the period it is in such condition. In no event shall the obliga- 
tion of the Port Authority exceed the repair or rebuilding which can 
be accomplished by use of insurance proceeds received. 


6. REPAIRS 


The Port Authority except in the event of casualty, 
at all times during the term of the letting, shall keep, maintain 
and take good care of the permanent premises together with the 
piers, piersheds, bulkheads (including the bulkhead on the boundary 
line of the permanent premises), pilings and all other buildings, 
structures and improvements thereof, if any, whether now on the premis 
or hereafter added, and shall make all necessary repairs, 
inside and outside, structural or otherwise, including the 
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rebuilding or replacement of the piers, piersheds, bulkheads, 
pilings and other buildings, structures or improvements thereon 
or any parts thereof, so as to keep and maintain them in good and 
sufficient repair and sufficiently painted. 


7. ASSIGNMENT AND MORTGAGES 


(a) The Port Authority shall not assign, mortgage, 
hypothecate, or encumber this Agreement or any part thereof. 
In the event this Agreement is assigned, pledged, mortgaged, 
hypothecated or encumbered in any way, the City, in addition to 
any other remedies it may have, may collect rent from any assignee 
of the premises, and apply the net rent collected to the rent 
reserved herein; but no such assignment or collection shall be 
deemed a waiver of this covenant or the acceptance of the assignee 
as a tenant or a release of the Port Authority from the further 
performance by it of the covenants on its part to be performed. 


(b) Subject to the provisions of paragraph (&8),- 
the Port Authority may permit third persons to use and occupy part | 
or all of the premises under subleases, permits and other contractual 
arrangements including without limitation thereto use under published 
tariffs, but only for purposes consistent with this Agreement and 


subject to all of the terms, covenants and conditions of this Agree- | 
ment. The Port Authority shall not, however, sublet the premises i 
for terms extending beyond the expiration of the term of this 
Agreement. 


8. SNOW REMOVAL, POLICE AND FIRE PROTECTION 
(a) The City shall not be responsible for removal 
of snow and ice from the premises. The Port Authority shall not 
place snow and ice upon any of the public streets, highways or 
marginal streets of the City. 


(bd) The City will have no responsibility for 
maintaining fire or police personnel in or on the premises. The 
City agrees that its Police Department will respond to calls from i 
the Port Authority in the event of the commission of crime, rioting, | 
disasters and other emergencies in the premises, and that its { 
Fire Department will respond to calls to put out all fires and 
handle emergencies. 


9. WAIVER OF LIABILITY 
With respect to the permanent premises only, the 


Port Authority further covenants and agrees that the City shall 
not be liable for any damage, injury or liability that may be 
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sustained by the Port Authority or any other person whatsoever, 
or to their goods and chattels from any cause whatsoever, arising 
from or out of the occupancy of the permanent premises, including 
but not limited to damage by the elements, leakage, obstruction, 
or other defect of water-pipes, gas-pipes, soil-pipes, electrical 
apparatus, other leakage in or about the permanent premises or in 
and from any other part of the structure or structures included 
in the permanent premises, or the condition of the permanent 
premises or any part thereof. The Port Authority hereby expressly 
releases and discharges the City from any and all demands, clains, 
actions and causes of action arising from any of the aforesaid. 


10. ACCIDENTS 


(a) If at any time during the term, in any action 
or actions brought to recover damages for injuries to any person 
or persons (incuding death) or to property by reason of any 
accident happening on or in the premises, or by reason of any act 
or occupancy under this Agreement whether on or in proximity to 
the premises, a judgment shall be recovered against the City, 
then upon written demand being made upon it, the Port Authority, 
4ts successors or assigns, provided the notice hereinafter 
provided for shall have been given, shall pay to the City, its 
successors or assigns, the amount of such judgment, together with 
all reasonable and proper costs, expenses, and counsel fees to 
which the City may or shall be subjected in defense of such action 
and including any appeals taken with the consent of the Port 
Authority. 


(b) The City shall give the Port Authority notice 
of all claims for injuries to any person or persons or damage to 
property as aforesaid made upon 4t and shall with reasonable 
promptness and diligence furnish to the Port Authority full 
information in regard thereto. The City shall not settle any 
such claims without the written consent of the Port Authority; 
but the Port Authority may, at its option, settle any such claim 
on behalf of the City, paying from its own funds to the claimant 
for a release in favor of the City. If any suit shall be brought 
against the City based upon any such claim, the City shall 
furnish to the Port Authority copies of all process and other 
papers served upon the City in connection with such suit. The 
Port Authority shall have the right to appear and defend any such 
suit and the City shall cooperate with the Port Authority in such 
defense. If any judgment or award shall be entered against the 
City upon the basis of any such claims, the City shall at the 
request of the Port Authority appeal therefrom at the sole cost 
and expense of the Port Authority and the City shall cooperate 
with the Port Authority in such appeal. All payments, expenditures 
and costs arising under this Section shall be elements of operating 
and maintenance costs. 
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11. CONDEMNATION 


In the event of any condemnation or taking or 
conveyance in lieu of condemnation, whether of the whole premises 
or such part thereof as shall make it impracticable for the Port 
Authority to operate the remainder under this Agreement, then the ~ 
letting under this Agreement shall come to an end immediately 
upon vesting of title in the condemning body, there shall be no 
award for the leasehold, and the Port Authority shall have no 
Gaim against the City, by reason of the insufficiency or claimed 
insufficiency of the award to reimburse the Port Authority for 
any unamortized portion of amounts expended by the Port Authority 
except to the extent required 80 that the Port Authority shall 
have a right to participate in the award and to receive such 
portion of the award, compensation or other consideration as shall 
equal the portion of the money aid to the City under paragraph 
(d) of Subsection D of Section of this Agreement then not yet 
returned through payment of amortization as an element of operat- 
ing and maintenance costs as set forth in paragraph (e) of the 
gaid Subsection D; the entire balance of the award, compensation 
or consideration shall be free of any claim by the Port Authority. 
In the event of condemnation of a part only of the premises, the 
Port Authority shall have the right at its option to remain in 
possession of the remaining portion of the premises under all of 
the terms and provisions of this Agreement, except that the rent- 
als to be paid thereafter shall be as agreed upon between the Port 
pp and the Commissioner, subject to the approval of the Board 
of Estimate. 


12. INSURANCE 


(a) The Port Authority shell for the benefit of 
the City, furnish Builders' Risk Insurance - Completed Value Form, 
during and in the course of construction, insuring against loss 
or damage by fire, standard extended coverage perils and such 
other perils as the Commissioner may from time to time certify 
as perils to be insured against, provided insurance against such 
perils so certified is commercially available. The policy shall 
name the City as sole insured and shall provide that loss, if 
any, shall be adjusted with and paid to the City only. The 
above insurance shall provide that all materials delivered to 
the site, whether or not attached to the realty, shall be determined 
to be the property of the City and covered by the above policy. 


(b) In addition to the other insurance provided 
for in this Agreement, the Port Authority shall furnish the City 
prior to the commencement of any work Owners Protective Liability 
Insurance for the benefit of. the City (and which may include the 
Port Authority) within limits of at least $5,000,000 for one person, 
and $5,000,000 for more than one person injured or killed in any 
one occurrence; $5,000,000 for property damage; and $40,000,000 
excess coverage. 
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(c) During the term of the letting of the permanent 

‘premises, the Port Authority shall, for the benefit of the City, 
' keep the permanent premises and all structures, improvements and 
| fixed equipment thereon, insured against loss or damage by fire, 
lightning, floating ice, collision of any ship or vessel Se 
' object, tidal wave or flood (meaning the rising of navigable waters), 
gnow, rain, sand, dust, windstorm, hail, explosion, riot, riot at- 
tending a strike, civil commotion, aircraft, vehicles and smoke, and 
by action of the elements, meaning thereby sudden or unusual action 
of one or more of the physical forces of nature (excluding earth- 
quake or volcanic eruption and excluding loss by any form of marine 
life or resulting from gradual decay or deterioration), and as a re- 
sult of fall, collapse or subsidence caused by any of the perils or 
elements included hereunder; provided, however, that if any! of the 
foregoing coverages shall not be commercially obtainable at the time 
of the execution of this Agreement, or shall thereafter cease to be 
commercially obtainable, the Port Authority shall be excused from 
obtaining such coverages and, provided, further, that if coverage 
' of other or presently excluded hazards or different or additional 
' coverages should become commercially obtainable, the Port Authority 
agrees to obtain such new coverages on demand by the Commissioner. 
All such insurance shall be in an amount equal to 100% of the re- 
' placement cost. The Port Authority shall also have the right to 
purchase rental insurance. 
(a) Certified copies of policies issued by insurance 
i companies evidencing the insurance required by this Section shall be 

filed in the office of the Commissioner, with proof of payment of 
premiums, and shall be subject to approval by the Commissioner as 
to form and minimum sufficiency of coverage, but the Port Authority 
may purchase additional insurance at higher limits. If the Port Au- 
thority, after written notice from the Commissioner, neglects or 
refuses or is unable to obtain any of the insurance required by this 
Agreement, then the City may procure the same, wherever available, and 
the Port Authority shall reimburse the City for the premiums. Except 
as set forth in paragraphs (a) and (b) hereof, such policy or policies 
shall provide that loss, if any, shall be payable to the Port Authority, 
which shall hold the proceeds of all insurance other than rental in- 
surance in a fund for the purpose of repairs, rebuilding and replace- 
ment of the permanent premises, the pier, the piershed, the bulkhead 
and pilings, or any other structures, improvements or fixed equipment 
thereon damaged or destroyed by reason of any of the risks ‘insured 
against by such policy or policies. Upon the completion of the re- 
pairs, rebuilding and replacements, if the amount of the proceeds of 
4nsurance exceeds the cost of such repairs, rebuilding and replace- 
ments the Port Authority shall pay such surplus to the city. 
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(e) The Port Authority at its own expense shall 
also furnish the City with liability insurance issued by a 
responsible company or companies approved by the Commissioner, 
for the protection of the City against any claims, suits, 
demands, causes of action or judgments by reason or personal 
injuries (including death) sustained by any person or persons, 
and for. any claim of damage to property occurring on or in 
the premises, or arising out of or as a result of the operation, 
control or occupancy thereof by the Port Authority or any 
undertenants, assignees or occupants thereof whether on or 
in proximity to the premises. Such liability insurance shall 
provide limits of at least $5,000,000 for property damage and 
at least $5,000,000 for one person, and $5,000,000 for more 
than one person injured or killed in any one occurrence, with 
a provision for $40,000,000 excess coverage. 


(f) The Port Authority may from time to time 
and at any time, elect to become a self-insurer as to part or 
all of the risks of loss described hereinabove in this Section 
12, except those described in paragraph (a) and (b) above on 
the same terms and general conditions as are provided in 
standard insurance policies covering such risks then in general 
use in New York; and in the event of a loss which would have 
been covered by any such policy or policies, the Port Authority 
shall make available, out of its funds, an amount equivalent to 
that which would have been paid by an insurance carrier under 
the same circumstances, and shall apply the said amount 
in like manner as if said amount were the proceeds of 
an insurance policy or policies obtained in accordance with 
this Section. 


(g) The Port Authority shall continue existing 
insurance coverages on the interim premises throughout the 
letting thereof. 


(h) As between the City and the Port Authority, 
the Port Authority hereby undertakes and agrees to indemnify the 
City and save it harmless from any claims, suits, demands and 
causes of action by reason of personal injuries sustained by any 
person or persons, including death, and from any claims of 
damage to property, occurring on or in the premises, or arising 
out of or as a result of the operation, control or occupancy 
thereof by the Port Authority or any undertenants, assignees 
or occupants thereof whether on or in proximity to the premises. 


[There is no paragraph (i) in this Section. ] 


(J) The Port Authority further agrees to execute 
and deliver any additional instruments and to do or cause to be 
done all acts and things, that may reasonably be requested by 
the Commissioner in accordance with this Agreement, fully to 
insure the City against all damage and loss as herein provided 
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for and to effectuate and carry out the intents and purposes of 
this Section. The policy or policies furnished may provide that 
there be no subrogation against the Port Authority. 


(k) All premiums payable for insurance hereunder 
and self-insuring amounts in lieu of premium shall be elements 
of the operating and maintenance costs under this Agreement. 


13. SURVEY AND CONDITION OF PREMISES 


Ee 


(a) A representative of the Commissioner jointly 
with a representative of the Port Authority shall make a survey 
of the permanent premises before or at the commencement of the 
term provided for herein. 


(b) A representative of the Commissioner jointly 
with a representative of the Port Authority shall make a survey 
of the permanent premises @ reasonable time before expiration of 
the term and shall make a schedule of the condition thereof at 
the time of such survey. If, after notice, the Port Authority 
shall fail, neglect, refuse or delay to join in making such 
survey, then the City may make such survey independently and the 
Port Authority shall be deemed to have adopted such survey 4s 
binding upon it as to condition. 


14. DEPTH OF WATER 


The Port Authority shall perform or cause to be 
performed such dredging or other work in the slips adjacent to 
the marine terminal as may be required from time to time in the 
opinion of the Port Authority during the term under this Agreement. 
On the expiration or earlier termination of the term of the 
letting, the Port Authority shall perform or cause to be performed 
the necessary dredging or other work required to provide a depth 
thirty-eight (38) feet below mean low water in the outer berths, 
and thirty-four 34) feet below mean low water in the inner berths. 
These depths are agreed upon a8 providing capacity for vessels now 
in use, and other depths will be provided by the Port Authority (as 
agreed upon in writing by the Commissioner) if changes in design of 
vessels in the passenger trade make such depths advisable. 


15. SUNKEN CRAFT 
(a) If during the term of this Agreement, the 


waters in the permanent premises shall become obstructed in whole 
or in part by the sinking of any waterborne craft, other than 
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waterborne craft owned or operated by the City, the Port 
Authority, after notice from the Commissioner, shall promptly 
remove such obstruction, or cause the same to be removed, the 
cost thereof to be included in operating and maintenance costs. 
If, after notice from the Commissioner the Port Authority fails 
to remove such obstruction, the City may in its discretion 
undertake the removal thereof, and in such event the Port 
Authority shall reimburse the City for the reasonable expenses 
so incurred. If during the term of this Agreement the waters 

in the premises shall become obstructed in whole or in part by 
the sinking of any waterborne craft owned or operated by the 
City, through no fault or negligence of the Port Authority, then 
the City, after written notice served upon the Commissioner by 
the Port Authority, shall promptly remove such obstruction or 
eause the same to be removed, without cost or expense to the 
Port Authority. If, after notice from the Port Authority, the 
City fails to remove such obstruction, the Port Authority may 

in its discretion undertake the removal thereof, and in such 
event the City shall reimburse the Port Authority for the reason- 
able expenses so incurred. 


(b) The Port Authority shall save harmless the 
City from any damages or claims for damages that may arise by 
reason of the presence in said waters of any sunken waterborne 
craft, other than one owned or operated by the City and the City 
shall save harmless the Port Authority from any damages or 
claims for damages that may arise by reason of the presence in 
said waters of any sunken waterborne craft owned or operated 
by the City. 


16. WATER SERVICE AND SEWER RENTS 


(a) The City shall provide and maintain all water 
supply lines up to the perimeter of the premises. The Port 
Authority shall pay the City for all water consumed at the 
City's established rates, and for all sewer rents applicable 
to the premises at the City's established rates. The Port 
Authority, at its own cost and expense, shall install and main- 
tain such meter or meters as may be determined by the Department 
of Water Supply, Gas and Electricity as best suited for determining 
the amount of water consumed or used within the premises. 


(bo) The City shall have no liability for the costs 
of any heat, gas, coolant and electricity furnished to the premises, 
except as included in operating and maintenance costs. 
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| 
purposes. The City will cooperate fully with the Port Authority 
in regard to construction of the marine terminal. To that end, 
the City will make available as needed portions of the marginal 
street and other neighboring areas required for construction 
purposes, including without limitation thereto the receipt: and 
storage of equipment, materials and supplies. The precise areas 
and terms of use shall be set forth in Occupancy Permits re- 
quiring nominal fees or rentals, to be issued by the Commissioner 
on the request of the Port Authority. 


18. EASEMENTS 


The letting of the premises is subject to any 
existing easements in favor of the City for city-owned utilities 
and the rights of gas, electricity and other public utility 
companies to maintain facilities therein. The City hereby rep- 
resents to the Port Authority that there are no such easements 
interfering or which might interfere, with the construction con- 
tempiated under this Agreement, and covenants that the Port 
Authority may use without additional charge all easements on or 
through the premises required by its operations thereof. 


19. POLICY IN REGARD TO CITY ORDINANCES AND REGULATIONS 


In the construction, improvement, operation 
and maintenance of the premises, the Port Authority will as a 
matter of policy, conform to the enactments, ordinances, 
resolutions and regulations of the City and its various de- 
partments, administrations, boards and bureaus, in regard to 
the construction and maintenance of buildings and structures, 
and in regard to health and fire protection on the premises, 
which would be applicable if the Port Authority were a 
private corporation, to the extent that the Port Authority’ 
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waterborne craft owned or operated by the City, the Port 
Authority, after notice from the Commissioner, shall promptly 
remove such obstruction; or cause the same to be removed, the 
cost thereof to be included in operating and maintenance costs. 
If, after notice from the Commissioner the Port Authority fails 
to remove such obstruction, the City may in its discretion 
undertake the removal thereof, and in such event the Port 
Authority shall reimburse the City for the reasonable expenses 
so incurred. If during the term of this Agreement the waters 

in the premises shall become obstructed in whole or in part by 
the sinking of any waterborne craft owned or operated by the 
City, through no fault or negligence of the Port Authority, then 
the City, after written notice served upon the Commissioner by 
the Port Authority, shall promptly remove such obstruction or 
cause the same to be removed, without cost or expense to the 
Port Authority. If, after notice from the Port Authority, the 
City fails to remove such obstruction, the Port Authority may 

in its discretion undertake the removal thereof, and in such 
event the City shall reimburse the Port Authority for the reason- 
able expenses so incurred. 


(b) The Port Authority shall save harmless the 
City from any damages or claims for damages that may arise by 
reason of the presence in said waters of any sunken waterborne 
craft, other than one owned or operated by the City and the City 
shall save harmless the Port Authority from any damages or 
claims for damages that may arise by reason of the presence in 
said waters of any sunken waterborne craft owned or operated 
by the City. 


16. WATER SERVICE AND SEWER RENTS 


(a) The City shall provide and maintain all water 
supply lines up to the perimeter of the premises. The Port 
Authority shall pay the City for all water consumed at the 
City's established rates, and for all sewer rents applicable 
to the premises at the City's established rates. The Port 
Authority, at its own cost and expense, shall install and main- 
tain such meter or meters as may be determined by the Department 
of Water Supply, Gas and Electricity as best suited for determining 
the amount of water consumed or used within the premises. 


(b) The City shall have no liability for the costs 
of any heat, gas, coolant and electricity furnished to the premises, 
except as included in operating and maintenance costs. 
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17. CONSTRUCTION OF MARINE TERMINAL 


The Port Authority shall promptly commence and 
diligently pursue to completion the construction of the marine 
terminal on the permanent premises. The marine terminal shall 
be built in accordance with final plans and specifications 
which, together with contract procedures, shall be approved 
in writing in advance by the Commissioner, the plans and 
specifications to be attached to this Agreement and deemed a 
part hereof. Such plans shall show a structure consisting of 
a@ three-level headhouse and three four-level finger piers, 
extending to the west approximately as far as the United States 
Pierhead Line, together with berths between and on each side of 
the finger piers. The Port Authority shall not, except as may 
be required for a flare to accommodate surface traffic in the 
easternmost one hundred (100) feet of each of the outer berths, 
build any structure either (i) to the south of a line ‘drawn 
parallel to the southerly bourmdary line of the premises and one 
hundred eighty (180) feet north thereof; or (ii) to the north 
of a line parallel to the northerly boundary line of the premises 
and one hundred eighty-seven and one half (187.5) feet south 
thereof. The plans shall also include provision for 4 park 
area and for installing in the headhouse on the permanent premises 
columns of adequate strength to accommodate and support a planned 
pedestrian platform intended to be constructed by the City at its 
sole cost and expense, extending outside the permanent premises, 
and connecting the marine terminal and a proposed redevelopment 
of the area east of the street which borders the marine terminal 
on the east. The plans and specifications may be modified, with 
the written approval of the Commissioner. After construction, 
except for any work which (i) alters either the character of 
the use of the premises or the basic functional plan as originally 
conceived, or (11) diminishes or extends the useful life of the 
facility or (iii) involves a project expenditure of $50,000 or 
more, the Port Authority shall not be required to obtain the 
prior approval in writing of the Commissioner. For other work 
performed under plans and specifications prepared by or on 
behalf of the Port Authority, copies of such plans and specifi- 
cations shall be filed with the Commissioner, for informational 
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purposes. The City will cooperate fully with the Port Authority 
in regard to construction of the marine terminal. To that end, 
the City will make available as needed portions of the marginal 
street and other neighboring areas required for construction 
purposes, including without limitation thereto the receipt and 
storage of equipment, materials and supplies. The precise areas 
and terms of use shall be set forth in Occupancy Permits re- 
quiring nominal fees or rentals, to be issued by the Commissioner 
on the request of the Port Authority. 


18. EASEMENTS 


The letting of the premises is subject to any 
existing easements in favor of the City for city-owned utilities 
and the rights of gas, electricity and other public utility 
companies to maintain facilities therein. The City hereby rep- 
resents to the Port Authority that there are no such easements 
interfering or which might interfere, with the construction con- 
tempiated under this Agreement, and covenants that the Port 
Authority may use without additional charge all easements on or 
through the premises required by its operations thereof, 


19. POLICY IN REGARD TO CITY ORDINANCES AND REGULATIONS 


In the construction, improvement, operation 
and maintenance of the premises, the Port Authority will as a 
matter of policy, conform to the enactments, ordinances, 
resolutions and regulations of the City and its various de- 
partments, administrations, boards and bureaus, in regard to 
the construction and maintenance of buildings and structures, 
and in regard to health and fire protection on the premises, 
which would be applicable if the Port Authority were a 
private corporation, to the extent that the Port Authority 


PVIL 93068.1 @ @ 


finds it practicable so to do, without interfering with, impairing 
or affecting the efficiency and economy of its marine terminal 
operations, or its ability to operate the marine terminal on a self- 
supporting basis, or its obligations, duties and responsibilities 
to the two States, its bondholders and the general public; but the 
decision of the Port Authority as to whether it is practicable so 
to do shall be controlling. To that end, and without hereby alter- 
ing or enlarging the obligations of the Port Authority expressed 
in Section 17, the Port Authority shall submit copies of the plans 
and specifications for buildings and structures to the appropriate 
City officials and shall consult with them with respect thereto, 
and shall receive their comments and suggestions thereon. 


20. AUDIT 


The Port Authority shall keep, and require others to 
keep, in a manner consistent with accepted accounting practice, 
complete records and accounts in regard to the operation, maintenance 
and construction or other capital development, and of all gross 
revenues and expenses, arising out of the operation of the permanent 
premises; and shall allow the City or any duly authorized representativ: 
of the City, at all reasonable times, to examine said records and 
accounts, also to examine all contracts and agreements relating to 
construction, maintenance and operation and all leases or agreements 
now or hereafter made with any and all tenants, occupants and users 
thereof. The Port Authority shall also make available such other 
documents as reasonably may be required by the City for the purposes 
of verifying, if it shall so desire, the statement or statements 
furnished by the Port Authority. 


21. INSPECTION 


The City through its properly designated officials and 
employees in the performance of their official duties shall at all’ 
times have the right of free access to all portions of the premises 
for purposes of inspecting same. The Port Authority shall correct 
conditions noted by the City in such inspections, in sixty (60) days 
after notice except where in the opinion of the Port Authority other 
action should be taken. 


22. COVENANT OF QUIET ENJOYMENT 


The City agrees that the Port Authority on paying the 
rent herein reserved promptly when due and on performing all of the 
other terms, covenants and conditions set forth in this Agreement 
promptly as required, shall and may peaceably and quietly have, hold 
and enjoy the premises for the term hereinbefore specified unless 
such term shall cease, close or expire sooner. 
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23. FEES AND EXPENSES 


If the Port Authority shall default in the 
performance of any covenant on 4ts part to be performed by 
virtue of any provision of this Agreement, the City may, unless 
the Port Authority takes action to remedy such default within 
thirty (30) days of receipt from the City of a notice of such 
default, perform the same for the account of the Port Authority. 
However, if such default creates an emergency condition the 
City may perform such work upon the failure of the Port Authority 
to take such action as soon as may be practicable after the 
receipt of the said notice. If the City, in pursuance of this 
Section, pays any sum of money by reason of the Port Authority's 
failure to comply with any provision of this Agreement, or if 
the City is compelled to incur any expense in instituting, 
prosecuting or defending any action or proceeding instituted 
by reason of any default of the Port Authority, the sum or sums 
so paid by the City, together with interest, costs and damages 
shall be deemed to be additional rent hereunder and shall be 
due from the Port Authority on the first day of the month 
following the receipt by the Port Authority of a statement 
of such expense, interest, costs or damages certified to by 
the Comptroller of the City. Such payments when made, less 
any portion representing actual cost to the City, shall be 
Sncluded in operating and maintenance costs. 


24. SURRENDER BY RESOLUTION 


Except as otherwise expressly provided in this 
Agreement, no act done by the City, or its officers or agents, 
during the term hereby granted, shall be deemed an acceptance 
of a surrender of the premises, and no agreement of surrender, 
to accept a surrender of the premises shall be valid, unless 
the same shall be duly authorized by resolution of the Board of 
Estimate. 


25. BINDING ON SUCCESSORS 


Each and every of the terms, covenm ts and provisions 
of this Agreement shall inure to the benefit of and be binding upon 
the parties hereto and, except as herein otherwise provided, their 
respective legal representatives, successors and assigns. 


26. SIGNS AND ADVERTISING 
No advertisement, notice or sign shall be placed 


or fixed to any of the structures, appurtenances, or any other 
part of the outside of the premises, except such as shall have 


WFT 
AJIT 


PVIL 93068.3¢ & @ 


first received the written approval of the Commissioner and of 
the Port Authority. The Port Authority will remove from the 
interior signs not related to operation of the marine terminal 
to which the City objects. The City shall have no right to 
install any interior signs. 


27. SECTION HEADINGS 


The section or subsection headings are for reference 
purposes only and shall not be deemed descriptive of the sections 
or subsections. 


28. NOTICES 


Except as herein otherwise provided, all notices 
required to be sent by either party to the other shall be in 
writing and shall be personally delivered or forwarded by certified 
mail, addressed as follows: 


To the Port Authority 


Executive Director of the Port Authority 
(or his successor in duties) 
111 Eighth Avenue | 
New York, New York 10011 | 
| 


To the City 


Commissioner of the Department of Ports and 
Terminals of the Economic Development 
Administration 

(or his successor) 

Battery Maritime Building 

New York, New York 10004 


All communications shall be forwarded to the above 
addresses until notice in writing of change of address is forwarded 
py either party to the other by certified mail. 


29. NON-LIABILITY 


Neither the Commissioners of the Port Authority 
nor any of them, nor any officer, agent or employee thereof, nor 
the Commissioner acting for the City, nor any of their agents or 
employees, as individuals other than in their official capacity, 
shall be charged personally by the City or the Port Authority 
(as the case may require) with any liability, or held liable to 
the City or to the Port Authority (as the case may require) under 
any term or provision of this Agreement, or because of its 
execution or attempted execution, or because of any breach, 
or attempted or alleged breach thereof. 
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30, TITLE 


In the event that it shall be or become necessary for 
the City to obtain a grant or grants of lands under the water from 
the State of New York permitting or confirming the power of the City 
to lease all or any part of the premises for the purposes of this 
Agreement, the City shall obtain the same at its own cost and expense; 
and the City shall hold the Port Authority harmless from and against 
any claims and demands of the State of New York arising from any 
interest of the State of New York in any part of the premises. 


31. CONSOLIDATED OPERATIONS 


(a) In implementation of the determinations of the 
City and of the Port Authority based on the study hereinabove mentioned 
the City and the Port Authority agree to do everything within their 
power to effectuate the consolidation of passenger vessel service 
at the marine terminal, To that end, the City and the Port Authority 
will terminate existing leases and other agreements (except this 
Agreement ) authorizing the use of waterfront property for passenger 
vessel operations, wherever such terminations are within their con- 
tractual power, so that within thirty (30) days after commencement 
of the letting hereunder, such terminations shall be effective. In 
any case where the City or the Port Authority has no contractual right 
so to terminate, it will endeavor by negotiation to provide for such 
termination. After the execution of this Agreement on behalf of the 
City and the Port Authority, neither will enter into any agreement 
with owners or operators of or agents for passenger vessels, au- 
thorizing the use of property for any operations in connection with 
such vessels except with the provision that the term of the use under 
each such agreement shall expire within thirty (30) days after the 
commencement of operation of the marine terminal under this Agree- 
ment, Further, except as may be expressly required by existing 
agreement or agreements, by statute, or by order of a court of com- 
petent jurisdiction, and during the term of the letting under this 
Agreement, neither the City nor the Port Authority will issue any 
work permit or other construction approval or consent whereby 
structures suitable for such operations may be provided whether by 
alteration of existing structures, or by new construction, anywhere 
within the jurisdiction of the City or the Port Authority. The making 
of provisions for emergency operation elsewhere shall not be deemed 
a breach of this covenant. An occasional, casual or inadvertent 
berthing of a passenger vessel elsewhere on City or Port Authority 
property shall not be deemed a breach, but all revenues therefrom shall 
be payable to the Port Authority and when so paid shall be treated as re- 
ceipts from operation of the marine terminal, If with the concurrence of 
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the Port Authority, the City, in implementation of this covenant, 
refuses to issue a work permit requested for constructicn on 
privately-owned property and such refusal results in a cause 
of action in which the City is actually required to respond in 
damages, then, provided (i) the City has given the Port Authority 
an opportimity to participate in the defense of such action (which 
shall include settlement and appeal, both as required by the Port 
Authority); (ii) that the judgment is not entered on mere default or 
consent and shall have been appealed to the highest authority re- 
quired by the Port Authority, and (iii) have been paid, the Port 
Authority will reimburse the City, such sum reimbursed to! be an 
element of operating and maintenance costs. 


| 

(>) During the term of the letting hereunder and 
any extension thereof and for so long thereafter as the marine 
terminal is (i) actually being operated so that the consolidated 
passenger vessel operations of the Port of New York are being handied 
there and (ii) remains safe, sound, and of sufficient capacity to 
handle all such vessels serving or desiring to serve the Port of 
New York and their passengers comfortably, conveniently, and in a 
manner consistent with the standards of passenger vessel terminal 
operation in the major ports of the world, neither the City nor the 
Port Authority shall promote, finance, establish, construct, operate, 
or maintain any pier, wharf, pulkhead, dock, terminal or other 
facilities for the accommodation of passenger vessels, or authorize 
any other person so to do; but this covenant shall remain in effect 
for no more than fifty years after the expiration of the original 
term of the letting of the permanent premises. In the event that 
the City shall breach the covenants contained in this Section, the 
Port Authority shall have the right to terminate this Agreement on 
the giving of thirty (30) days' written notice, and at the expiration 
of the notice, the Port Authority shall have no liability or obligation 
to pay the rent reserved herein for any portion of the term which 
would have remained but for such termination. 


(c) This Agreement shall not be effective unless prior 
to the commencement of the letting a companion agreement is made among 
the Port Authority, the City and those steamship operators presently 
intending to use the facility, which shall contain a provision that 
neither the Port Authority nor the City will permit use of any 
properties under its jurisdiction or operated by it for the handling 
of passenger vessels as a marine terminal operation except as may be 
required by emergency weather conditions or federal governmental order, 
Such companion agreement shall contain further an undertaking by the 
various steamship operators to operate no passenger vessels to any 
terminal or stopping place in the Port of New York other; than the 
interim premises during the term of the letting thereof hereunder, 
or other than the marine terminal during its operation. 
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(ad) Further, this Agreement shall not become ef- 
fective unless agreements for operation of the piers constituting 
the interim premises as agents of the Port Authority shall have 
been made between the Port Authority and persons, firms or organi- 
zations capable of acting as such agents, in form and substance 
satisfactory to the Port Authority. The Port Authority undertakes 
to progress negotiation of such agency agreements with due diligence. 
Such agreements shall contain provisions satisfactory to the Commis- 
sioner and subject to his approval. 


(e) Upon the execution of agreements of surrender of 
lease by the City and the respective present lessees of properties 
known as Piers Hho, #84, #88 and #92, North River, more particularly 
described in the said leases, the said leases shall terminate as of 
the date to be mutually agreed upon by the parties and set forth in 
the said agreements. The Commissioner is authorized, without further 
approval of the Board of Estimate, to execute in behalf of the City 
such agreements and terminate the said leases. Said agreements shall 
contain a provision that the lessee of the respective properties 
shall remain liable for any and all obligations which have accrued 
against it under the terms, conditions and covenants of its lease 
to and including the effective date of surrender and termination of 
the lease. 


32. TARIFFS 


The Port Authority shall have the right to fix the 
rates of dockage and wharfage and the amounts of passenger fees, 
visitors! fees and parking rates, for all users of the marine terminal, 
and shall have the right to change the same at annual intervals. All 
such rates and charges shall be incorporated in published tariffs. 
However, it shall be the endeavor of the Port Authority to scale such 
charges so as to cause the receipts from the various sources of 
revenue hereinabove listed to cover at least all charges payable to 
the City under the provisions of Subsections A and B of Section 4 of 
this Agreement, having due regard to estimated maintenance and oper- 
ating costs, and to increases thereof which may be occasiored by the 
passage of time and the aging of the facility. The Port Authority 
shall have the right to require the City to hold for project purposes 
@ portion of the funds in the deferred maintenance reserve, payable 
to the City under this Agreement at the expiration thereof. 


PVTL 93068. 3 & 


33. DEFICIT PAYMENTS 


If in the opinion of the Port Authority, after an 
assessment of the situation and the condition of the marine terminal 
during the nineteenth year of the term of the letting thereof, the 
revenues theretofore received and anticipated to be received during 
the twentieth year of the term will not suffice to pay off the basic 
rental due to the City under the provisions of Subsection A of Section 
4 plus the operating and maintenance costs of the twenty-yédar term, 
the Port Authority shall notify the City to that effect not later 
than the nineteenth anniversary of the date of commencement of the 
letting of the permanent premises; and the Port Authority shall 
thereupon have the option to continue the term of the letting beyond 
the twentieth anniversary of such date for such period up to the 
twenty-fifth anniversary thereof as it may elect (except that the 
renewal term shall be not less than a year) on all the terms and 
conditions herein set forth relating to the permanent premises, ex- 
cept that the rental for the period subsequent to the said twentieth 
anniversary shall be at an annual rate which shall be the greater of 
(1) $1,000,000 or (11) one-half the excess of receipts from operations 
over current operating and maintenance costs. The remainder of the 
receipts during such extended term shall be used to discharge current 
operating and maintenance costs and all accumulated deficits. 


34. RENEWAL 


The Port Authority shall have an option to renew the 
letting of the permanent premises for a period extending beyond the 
initial term and any extended term, on all the terms, provisions, 
covenants and conditions of this Agreement, except that the rental 
payable to the City for the renewal term of the letting and the ex- 
tent of the renewal term shall be as agreed upon between the Commis- 
sioner and the Port Authority and approval by the Board of Estimate 
during the nineteenth year of the initial term, or later if so 
agreed in writing formally executed by the Commissioner and the ap- 
propriate officer of the Port Authority. 


35. ANTI-DISCRIMINATION 


The Port Authority, in keeping with its long and 
well-established policy not to discriminate against any person, 
agrees that in the performance of work, labor and services by it 
under this Agreement, there shall be no discrimination against any 
person because of age, sex, religion, race, creed, color, national 
origin or ancestry. 


36, FEDERAL MARITIME COMMISSION 


This Agreement shall be null, void and of no effect 
unless and until the same shall have been approved by the Federal 
Maritime Commission, as may be required by law. 


- 26 - 
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37. MISCELLANEOUS 


Except as herein otherwise expressly provided, the 
Port Authority shall have full power and discretion to proceed 
with the financing, rehabilitation, expansion, improvement, de- 
velopment, operation and maintenance of the marine terminal and 
o® the interim premises, and to enter into such contracts, agree- 
ments, subleases or other arrangements with respect thereto as it 
may deem necessary and desirable, and all matters connected there- 
with, including but not’ limited to, all details of financing, 
construction, leasing, charges, rates, tolls, contracts, and oper- 
ation shall be within the sole discretion of the Port Authority; 
and the decisions of the Port Authority in connection with any and 
all matters concerning the marine terminal and the interim premises 
shall be controlling, provided that all such things shall be done 
by the Port Authority in its own name and on its own credit. 


38. RIGHT OF ACCESS 


The Port Authority, its lessees, permittees, con- 
tractors and all persons, firms and corporations doing business 
with it or with any of them, shall have a right of access at all 
times to the premises over the city streets and the marginal areas 
at or bordering the same. In its use of the upland on the shore side 
of the outer berths, which upland borders or is contiguous to the 
permanent premises, and in its permissions to others to use the same, 
the City shall safeguard and provide for such right of access. The 
Port Authority shall permit use of the outer berths for navigational 
manoeuvering by others, provided it shall not constitute unreason- 
able interference with use thereof by users of the marine terminal. 


39. ILLEGAL USE DETERMINATION 


The Port Authority covenants and agrees that in the 
event the use or a proposed use of the premises as set forth in 
Section 1 of this Agreement, is declared illegal by a court of com- 
petent jurisdiction, neither the City nor the Commissioner, nor any 
of their agents, officers or employees shall be liable for any 
damages arising out of or related to such illegal use or proposed 
use; and the Port Authority shall have the right to terminate this 
Agreement with the effect of expiration, as of the date of such 
judgment. 
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40, TERMINATION ON DEFAULT 


. If the Port Authority shall fail to perform, keep 
and observe any of the terms, covenants or conditions herein con- 
tained on the part of the Port Authority to be performed, kept, or 
observed, the Commissioner may terminate this Agreement, unless 
the Port Authority takes action to remedy such default within 
sixty (60) days of the service of a notice of such default and 
cures such default within a reasonable time after such default, 
or, if such default creates an emergency condition, unless the 
Port Authority shall take action as soon as may be practicable 
after the receipt of such notice. This Agreement shall terminate 
upon the receipt by the Port Authority of a notice of termination 
served by the Commissioner as herein provided and shall expire in 
the same manner and to the same effect upon such receipt of said 
notice as if that were the expiration of the original term. 


41, DEFAULT 


The Port Authority covenants that if any default be 
made by it in the payment of the rent or any part thereof herein 
reserved, or if it shall default in the performance of any of the 
other covenants and agreements herein contained, upon the failure 
of the Port Authority to take action to remedy such default within 
sixty (60) days of the service from the City of a notice of such 
default, and to cure such default within a reasonable time, the 
Commissioner may, in lieu of exercising the right to terminate this 
Agreement in accordance with Section 40, and in addition to the 
right to regain possession by means of summary proceedings or any 
other method permitted by law, upon resuming possession, relet the 
premises without terminating this Agreement, or in any manner af- 
fecting the obligation of the Port Authority to pay, as damages, 
the amount herein covenanted to be paid as basic rental, in which 
event, however, there shall be credited to the account of the Port 
Authority the amount received from such reletting after deducting 
the expenses of such proceedings as may have been necessary in order 
to regain possession under this provision, as well as the costs of 
reletting the property; provided that the City, in the event of such 
reletting, shall do so on the most favorable terms and conditions 
commercially available; and the execution of a new lease of the 
premises regardless of the terms or provisions thereof, shall not 
terminate the Port Authority's liability or obligations under this 
Agreement, which shall remain in full force and effect for the full 
term of this Agreement. 
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42. RIGHT OF ENTRY 


In the event that this Agreement shall be termin- 
ated as hereinbefore provided, or by summary proceedings or other- 
wise, or in the event that the premises or any part thereof shall 
otherwise be abandoned by the Port Authority during the term of 
this Agreement, the City or its agents, servants or representatives 
may immediately or at any time thereafter reenter and resume pos- 
session of the premises or such part thereof and remove all persons 
and property therefrom either by summary dispossess proceedings or 
by a suitable action or proceeding at law or by force or otherwise, 
without being liable for any damages therefor. Except for reentry 
following default, reentry by the City shall, however, be deemed 
an acceptance of a surrender of this Agreement. 


43. DAMAGES AS RENT 


In the event that the City reenters or takes posses- 
sion of the premises in the manner or by the means provided or 
referred to in Section 41 of this Agreement, the amount of damages 
or deficiency shall become due and payable annually on the first 
day of the first calendar month of each year after the amount of 
such damage or deficiency shall have been ascertained in the manner 
provided in Section ki of this Agreement, and separate actions may 
be maintained annually to recover the damage or deficiency then 
due, without waiting until the end of the term; and no notice or 
demand shall be necessary in order to maintain such action. 


4h, NO RIGHT OF REDEMPTION 


The Port authority expressly waives any and all rights 
of redemption granted by or under any present or future laws, whether 
in the event that the Port Authority is dispossessed or evicted for 
any cause or in the event that the City obtains possession of the 
premises, by reason of the violation by the Port Authority of any of 
the covenants and conditions of this Agreement or otherwise. 


45. CONCESSIONS 


The Port Authority shall provide such consumer services 
@s shall be necessary, convenient and desirable to accommodate users 
of the marine terminal. In so doing, 4t shall apply the standards 
and procedures followed by the Port Authority in ensuring the pro- 
yision of a high level of each appropriate kind of consumer services 
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permittees or other occup 

at the marine terminal, pro 

thirty (30) days after writ 

days of the selection of any such by the Port Aut. 

approve any such, provided that such disapproval 

and shall be expressly based upon a report rendere 

the Police Commissioner, the Commissioner of Licenses or the Com- 
missioner of Investigation , that under the statutes, ordinances or 
rules and regulations administered or enforced by such Departments, 
such entity selected is disqualified from performing the services 
proposed to be performed. In the event of disapproval the Port 
ra op exercise its right of termination as to, such conces~ 
sionaire. ‘ , eT ie 


46, ADDITIONAL PIER 


If at any time during the letting of the permanent 
premises the City notifies the Port Authority that it is about to 
accept a genuine offer to lease Pier 92 for a term of one year or 
more, the Port Authority shall have the right to lease the said pier, 
to be operated as part of the permanent premises, for the same term 
and at the same rental as shall have been offered. Routt 


47, ENTIRE AGREEMENT 


This Agreement consists of pages 1 through =n 7A, 8 
through 19, 19A, and 20 through 30, together with Exhibits 1, 2 and 
3, It constitutes the entire agreement of the City and the Port Au- 
thority on the subject matter and may not be changed, modified, dis- 
charged or extended, except by written instrument, duly executed by 
the City and the Port Authority. 


IN WITNESS WHEREOF, the City and the Port Authority have 
caused this Agreement to be executed the date first above written. 


ATTEST: ‘THE CITY OF NEW YORK 
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EXHIBIT 2 | 
THE INTERIM PREMISES 
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STATE OF NEW YORK ) 
| 
COUNTY OF NEW YORK) ss: 


CITY OF NEW YORK ) 


On this 17th day of January, 1969, before me 


personally came William F. Tobin, Acting Commissioner 

of the Department of Ports and Terminals of the Economic 
Development Administration, to me known and known. to me 
to be the person described in and who executed the fore- 
going instrument and duly acknowledged to me that he 


executed the same. 


/s/ Roy H. Rudd 
ROY H. RUDD 
Notary Public, State ofNew York 
No. 24-3392575 
Qualified in Kings County 
Term Expires March 30, 1969 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


On the 17th day of January , 1969 , before me 
personally came ustin J. Tobin to me known, 
who, being by me duly sworn, did depose and say that he resides 
in New York, New York at 200 East 66th Street 
that he is the Executive Director of The Port of New York 
Authority, one of the corporations described in and which 
executed the foregoing 4nstrument; that he knows the seal 
of the said corporation; trat the seal affixed to the said 
instrument is such corporate seal; that it was so affixed by 
order of the Commissioners of Mine said corporation; and that 
he signed his name thereto by like order. ; 


/s/ Albert J. Buckle 
notarial seal and stamp 
Notary Public, State of New York 
No. 60-0479050 

Qualified in Westchester County 

STATE OF Commission Expires March 30, 1969 
88. 

COUNTY OF 


On the day of , 196 , before me 
personally came to me known, 
who, being by me duly sworn, did depose and say that he resides 
in F 


that he is the - of 


one of the corporations described in and which executed the fore- 
going instrument; that he knows the seal of the said corpor: tion; 
that the seal affixed to the gaid instrument is such corporate 
seal; that it was so affixed by order of the board of directors 
of the said corporation; and that he signed his name thereto by 


like order. 


notarial seal and stamp 


I, MILDRED C. PORTH, the Assistant Secretary of 
THE PORT OF NEW YORK AUTHORITY, a body corporate and ipolitic, 
created by compact between the States of New York and New 
Jersey with the consent of the Congress of the United States, 
hereby certify 


THAT annexed hereto is a true and correct transcript 
from the Official Minutes of a meeting of The Port of New York 
Authority, duly held on the 14th day of November, 1968, containing 
the following resolution or resolutions: 


Consolidated Passenger Ship Terminal 


THAT (except as hereinafter stated) it appears from 
the Official Minutes of The Port of New York Authority that the 
said resolution or resolutions were duly and unanimously adopted 
by the Commissioners of The Port of New York Authority and are now 
in full force and effect. 

| 


No exceptions. 


IN WITNESS WHEREOF, I have hereunto affixed my hand 
and the Official Seal of The Port of New York Authority this 14th 
day of Jenuary, 1969. 


/3/ Mildred C. Porth 


Assistant Secretary of 
The Port of New York Authority 


RESOLVED, that the Executive Director be and he hereby 
4s authorized acting on behalf of the Port Authority to enter 
into an agreement of lease with the City of New York covering 
the construction, and the leasing for a period of twenty years, 
of a passenger vessel terminal on approximately the site now 
occupied by Piers 86, 88 and 90, Hudson River; the Port Authority 
to construct the terminal and finance a portion of the cost 
thereof ($4,100,000) estimated to be the value of the existing 
structures incorporated into the final structure and the capita- 
lized value of site rental during construction with the City 
to finance the balance of approximately $60,250,000 by a bond 
issue; the Port Authority to pay as annual rent the sum required 
each year to amortize the City's borrowings for construction 
purposes over a period of twenty years and to pay a portion of 
the excess, if any, of revenues over such payments and operating 
and maintenance costs, the Port Authority to operate and maintain 
the permanent terminal, publishing tariffs on an annual basis 
which shall be structured to return funds necessary to amortize 
construction, pay operating and maintenance costs and provide 
a reserve of not more than the total of the three highest years 
amortization amounts; further, the Port Authority to rent at 
existing rentals and for the period of construction only, or less 
as may be required for operations, Piers ho, 84, 90, 92 and 97, 
and to operate them or such of them as may be required, as an 
interim passenger vessel terminal during construction; the City 
and the Port Authority to undertake to permit no passenger 
vessel use of any facilities owned by or under their jurisdiction 
for a period to commence with the letting and to extend fifty 
years after the expiration of the original twenty-year term of 
the lease, or only so long as the new facility is being operated 
as a consolidated passenger ship terminal and is satisfactory 
for such business using or intending to use the Port of New 
York, whichever is the shorter; the Port Authority to have op- 
tions for renewal in order to provide for recovery of deficits 
if existing, or to provide for possible extension, on a rental 
to be agreed upon; the agreement to be subject to the approval 
of the Federal Maritime Commission is required, and the form 
of the agreement to be subject to the approval of General Counsel 
or his designated representative; and be it further 


RESOLVED, that the Executive Director be and he hereby 
4s authorized acting on behalf of the Port Authority to enter 
into an agreement with the City of New York and steamship lines 
operating passenger vessels to the City of New York providing 
for use by the said lines of the interim terminal and of the 
permanent terminal, exclusive of all other facilities, and 
stating the terms of financing, construction and operation 
of the facilities ‘including the bases for tariffs and adjustments 
thereof, with provision that under no circumstances will the 
total sum collected from steamship lines during the original 
20-year term exceed $20 per passenger; the agreement to be sub- 
ject to the approval of the Federal Maritime Commission if re- 
quired and the form thereof to be subject to the approval of 
General Counsel or his designated representative. 


BOARD OF ESTIMATE 


CITY OF NEW YORK 
RECEIVED 
Dec. 20 9:23 AM '68 


ECONOMIC) DEVELOP. ADMIN. 
BATTERY MARITIME BUILDING 


| 
(Cal. No. 9-A) | 
Resolved, By the Board of Estimate, if executed within 


60 days after the adoption thereof, that the Commissioner of the 
Department of Ports and Terminals, pursuant to Section 7O7a of the 
New York City Charter be and hereby is authorized to execute a lease, 


as follows: 


Lessee-The Port of New York Authority, 111 
Sth Avenue, New York, N.Y. 10011 

Use of Premises-(a) Permanent Premises: 
Consolidated passenger ship terminal; and | 
(pb) Interim Premises:For the use of all 
passenger ships during the estimated three 
year period of construction of the permanent 
premises. 

Premises-(a2) Permanent Premises: A new 
four-level, six-berth structure to be con- |: 
structed on the site of existing Piers 86, | 
88 and 90, North River, Manhattan; and (b) | 
Interim Premises: Piers 40, 84, 92 and 97, . 

North River, Nenhattan. 

Term-(a) Permanent Premises: 20 years, 
commencing on the first day of the calendar 
month next following the completion of con- 
struction of the two southerly finger piers 
of the project, but not later than 48 months 
after the commencement date of the lease for 
the interim premises; and (b) Interim Premises: 
Commencing on the day following surrender of 
the interim premises by the present lessees, 
and shall expire on the thirtieth day after 
the completion date of the permanent premises. 

Rental-(a) Permanent Premises: 

Basic Rental-In accordance with a schedule 
attached to the Lease, of rents sufficient to 
amortize in 20 years the entire construction 
cost plus debt service costs. 

Additional Rental-Receipts over and above: 
(1) the amount of the Basic Rental and (2) the 
cost of operation and maintenance, will be dis- 
pursed as follows: the first $750,000 to the 
City; the second $750,000 to the Port Authority 
Reserve Fund; any money remaining in the) Reserve 
Fund at the termination of the letting tio be paid 
to the City, plus interest. 


Additional Payments to the City-(1) 
Prior to the letting a lump sum of $1,500, 000 
representing the residual value of the struc- 
tures presently occupying the permanent premises, 
and (2) the amount of $2,579,131.68 as rent for 
the permanent premises during the period of 
construction, now estimated as three years. 

(b) Interim Premises: $1,821,451.75 per year 


A true copy of resolution adopted by the Board of 
Estimate on NOVEMBER 21, 1968. 


/s/ Ruth W. Whaley 


Secretary. 


BOARD OF ESTIMATE 

CITY OF NEW YORK 

Received Dec. 20 
9:23 AM '68. 


ECONOMIC DEVELOP. ADMIN. 
BATTERY MARITIME BUILDING 


(Cal. No. 9-B) 


Resolved, That the Board of Estimate hereby 
authorizes the Commissioner of the Department of 
Ports and Terminals to execute agreements and 
terminate leases at piers 40, 84, 38 and 92, 
North River, Manhattan, presently in effect. 


A true copy of resolution adopted by the Board of 
Estimate on NOVEMBER 21, 1968. 


/s/ Ruth W. Whaley 


Secretary. 


BOARD OF ESTIMATE 
CITY OF NEW YORK 


Received 
December 20 
9:23 AM '68 


ECONOMIC DEVELOP. ADMIN. 
BATTERY MARITIME BUILDING 


(Cal. No. 9-C) 


Resolved, That the Board of Estimate hereby 
authorizes the Commissioner of the Department of 
Ports and Terminals to execute a companion agree- 
ment between The City of New York, the Port of New 
York Authority and Passenger Vessel Companies re- 
stricting all passenger vessel operations within the 
Port of New York to the proposed Consolidated Passenger 
Ship Terminal, North River, Manhattan. 


A true copy of resolution adopted by the Board of 
Estimate on NOVEMBER 21, 1968. 


/s/ Ruth W. Whaley 


Secretary. 


AGREEMENT 


This AGREEMENT, made as of 1969 by 
and among (i) the CITY OF NEW YORK (hereinafter called "the 
City"), acting by its Commissioner of the Department of Ports 
and Terminals of the Economic Development Administration, 
(ii) THE PORT OF NEW YORK AUTHORITY, (hereinafter called "the 
Port Authority"), acting by its Executive Director, and (111) 
the members of a group of steamship operators and agents, 
conducting seagoing passenger vessel operations to and from 
the Port of New York, such members being those persons, firms 
and corporations whose signatures or the signatures of whose 
appropriate officers appear subjoined to this Agreement, and 
being hereinafter collectively called "the Carriers," : 


WITNESSETH, That: 


WHEREAS, the City and the Port Authority have under- 
taken the effectuation of a plan and project in order to provide 
@ modern terminal on the Hudson River shore of Manhattan Island 
for the use of seagoing passenger vessels; and 


WHEREAS, the Carriers are desirous of cooperating with 
the City and the Port Authority in the fulfillment of this pro- 
ject and in the operation of the terminal to be constructed; 


NOW, THEREFORE, the City, the Port Authority and the 
Carriers agree with relation to the passenger vessel terminal 
project, as follows, the agreements constituting mutual and 
interdependent covenants: 


1. The City will provide, subject to and in accordance 
with a formal agreement to be entered into between the City and 
the Port Authority, and hereinafter called "the Basic Agreement," 
the financing of the construction of the new passenger vessel 
terminal. The City shall also cancel any existing leases and 
permits under which any of the Carriers may be obligated to make 
future rental payments. Present deferred maintenance obligations, 
if any, will be resolved promptly as between the City and the 
Carriers and appropriate arrangements for cancellation of pier 
leases and parking area leases or permits will be completed at 
the same time, if possible. ‘Passenger vessel" as used herein 
shall be as defined in the Basic Agreement. 


2. The Port Authority will in accordance with the 
Basic Agreement, diligently construct and upon completion, 
operate the new passenger vessel terminal. The Port Authority 
will use its best efforts to complete construction of the new 
passenger vessel terminal at a construction cost presently 
estimated at $60,250,000, as rapidly and as economically as may 
be practicable. The Port Authority shall during the period of 
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construction, operate certain existing plier facilities on the 
Hudson River shore of Manhattan Island for passenger vessel 
terminal use. The new passenger vessel terminal as and when 
constructed is hereinafter called "the Permanent Terminal" 

and the piers to be operated during the period of construction 
are all hereinafter collectively called "the Interim Terminal." 
The City and the Port Authority will lend their best efforts to 
the employment of Piers 84 and 92 as part of the Permanent 
Terminal whenever it appears from scheduling that such addi- 
tional capacity is required. 


3. The Carriers undertake, from the date of commence- 
ment of the letting under the Basic Agreement, to operate all 
their passenger vessel service to and from the Port of New York, 
whether directly or by agents, contractors, charterers or in any 
other indirect manner, only to and from the Interim Terminal, 
except as may be required by existing agreements, copies of 
which will be provided to the Port Authority, and upon comple- 
tion of construction, to and from the Permanent Terminal oe 
The Interim Terminal piers shall include present Piers 40, 84, 
90, 92 and 97. Operation of the Interim Terminal facilities 
will include the operation of presently associated parking 
facilities. Moreover, so long as the Permanent Terminal is 
(i) actually being operated so that the consolidated passenger 
vessel operations of the Port of New York are being handled there 
and (ii) remains safe, sound, and of sufficient capacity to handle 
all such vessels serving or desiring to serve the Port of New York 
and their passengers comfortably, conveniently, and in a manner 
consistent with the standards of passenger vessel terminal opera- 
tion in the major ports of the world, and includes physical changes 
adequate to meet the requirements of industry-wide technological 
developments, the Carriers shall not make use of any pier, dock, 
wharf, bulkhead or other terminal of any type within the Port of 
New York for passenger terminal operations; but this covenant shall 
remain in effect for no more than fifty years after the expiration 
of the original term of the letting of the Permanent Terminal. Use 
of other facilities under emergencies shall not be deemed a breach of 
this obligation. Emergencies shall include unforeseen berthing 
delays, or delays in berth, due to strikes, work stoppages, delays 
in connecting transportation services, weather, acts of God, war 
or governmental order, or other conditions similarly affecting 
vessel movements. Of the costs incurred by Carriers by reason of 
the usage of other facilities in New York in emergencies of such 
character as incapacitate the Interim or Permanent Terminal for use, 
or make its use unreasonably difficult, only such costs of dockage 
and wharfage as are in excess of the costs normally incurred by ell 
or substantially all Carriers utilizing the Interim or Permanent 
Terminal will be apportioned among all the Carriers operating at the 
Interim or Permanent Terminal. Such excess costs may, at the 
option of the Port Authority be credited against any present or future 
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amount owed by the Carrier having incurred such excess costs or 
remitted to the Carrier directly. Violation of this covenant 
by any of the Carriers shall subject such Carrier to payment of 
liquidated damages in the amount of the gross revenues which 
would have been earned by the Interim or Permanent Terminal (as 
the case may be) except for such violation. Use of Piers 84 

or 92 when no berth is available in the Permanent Terminal shall 
not be a violation. 


4, The Carriers recognize that the Interim Terminal 
will be operated by the Port Authority in part through agency 
agreements to be entered into between certain of the Carriers 
and the Port Authority to cover maintenance and allied activi- 
ties, and all of the said Carriers and the Port Authority will 
cooperate in the negotiation and completion of such agency 
agreements as may be required by them and the Port Authority 
for the control by the Port Authority of passenger vessel 
terminal operations. 


5. (a) All Carriers shall operate at the Interim 
Terminal on a tariff basis without leases, agreements or other 
arrangements covering any fixed term or area and all Carriers 
shall pay to the Port Authority the tariff charges for dockage, 
wharfage and other services, all as set forth in tariffs to be 
promulgated and published by the Port Authority and filed with 
the Federal Maritime Commission. 


(b) In addition to the dockage and wharfage 
charges set forth in paragraph 5(a), for Permanent Terminal 
operations, the Carriers will collect and pay to the Port 
Authority fees in amounts prescribed by the Port Authority 
(to be collected by the Carriers from passengers in connection 
with the sale of tickets involving transportation to or from the 
Port of New York). The Carriers understand that with respect 
to Permanent Terminal operations the Port Authority will, in 
addition, collect revenues from parking, visitors to the 
Permanent Terminal and shops and other facilities operated by 
others with the permission of the Port Authority, at the 
Permanent Terminal. 


6. Tariff charges for the Interim Terminal shall be 
designated to discharge all expenses of the ee of the 
Interim Terminal, (including no more than $1,821,451.75 annually 
on account of the City's rent), the operation and maintenance of 
such facilities, and the Port Authority's proper administrative 
and overhead costs properly allocable to such Interim Terminal 
operations. ; : 


=o 
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7. The Carriers acknowledge that revenues required 
for the construction, operation and maintenance of the Permanent 
Terminal will include (i) payments by the Carriers directly 
related to passenger vessel operations and (ii) incidental 
charges paid by others, available to the Port Authority because 
of other services and activities, at the Permanent Terminal 
being the charges described in paragraph 5(b) hereof other than 
passenger fees. The Carriers accept that, according to fore- 
casts and studies prepared by the Port Authority, approximately 
9/liths of the total annual revenues will be derived from 
sources related to passenger vessel operations and that these 
sources are the charges contained in paragraph 5(b) hereof. 
The Carriers acknowledge that the revenue from the Permanent 
Terminal must be structured to meet the rental payments required 
of the Port Authority under the Basic Agreement and the opera- 
tions and maintenance costs of the facility. Refunding over 
the twenty-year term under the Basic Agreement of the original 
capital cost is the principal factor in the basic rental payable 
under the Basic Agreement. The City acknowledges that use after 
the twenty-year lease term will be charged for on a rental or . 
tariff basis which recognizes and takes into account the fact 
that the original capital cost of the Permanent Terminal will 
have been fully recovered at the end of the said term of the 
Basic Agreement. The Port Authority will publish the dockage 
and wharfage tariffs and will set the passenger fees annually. 
In any year the revenue provided from the Permanent Terminal 
will depend upon the rates in the various tariffs specified in 
paragraph 5 hereof, the number of ships calling, and the number 
of passengers using the facility. For the first year of 
Permanent Terminal operation, the Carriers accept that the tariff 
shall without prejudice be calculated upon a requirement of 
revenue from these sources in the estimated amount of $8,750,000, 
and on an assumed 700,000 passengers. The Port Authority shall, 
in determining, revenue required for each succeeding year, increase 
or decrease tariffs taking into consideration the estimated 
number of Dassengers, the estimated change in operational and 
maintenance costs on account of generally recognized economic 
factors as well as the change, if any, arising from an estimated 
increase or decrease in the number of passengers handled. The 
results of the previous year shall be a factor in the determina- 
tion. The surplus, if any, of receipts from all operations at 
the Permanent Terminal held by the Port Authority after payment 
of rental to the City and operating and maintenance costs (all as 
defined in the Basic Lease) shall, pursuant to Section 4B(b) of 
the Basic Lease, be held for distribution to the users of the 
Terminal, such surplus to be a factor towards reduction of subse- 
quent tariff charges. The Carriers undertake to pay on the basis 
of their use of the facility, all reasonable tariff charges and 
passenger fees as determined by the Port Authority. In no event 
will the Port Authority be entitled to tariff increases or 
passenger fees which will produce a total return to the Port 
Authority in revenue from the passenger vessel operations aa paid 
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py the Carriers in excess of the sum of Twenty Dollars and No 
Cents ($20.00) multiplied by the number of passengers actually 
utilizing the Permanent Terminal in any year. 


8. This Agreement shall be null, void and of no effect 
unless and until the same shall have been approved by the Federal 
Maritime Commission, as may be required by law. 


9. The Port Authority and the City will make no 
arrangement with operators of passenger vessels other than the 
Carriers, granting to such other operators any economic or other 
provisions more advantageous thereto than those contained in 
this Agreement. All operators of passenger service shall be 
acceptable as signatories to this Agreement. No operator of | 
passenger vessels shall be permitted to utilize the Interim or 
Permanent Terminal except as signatories of this Agreement, or 
under other contractual arrangement having the identical effect 
as this Agreement. All such users of the Terminal shall, to 
the extent practicable as determined by the Port Authority, be 
accorded equal treatment as to occupancy of space, access to 
perthing facilities and other operations at the Interim or 
Permanent Terminal. 


10. No Commissioner, officer or employee of either 
the City or the Port Authority, and no officer or employee of 
any Carrier, shall be held personally liable under this Agree- 
ment. 


IN WITNESS WHEREOF, the City of New York, The Port 
of New York Authority and the Carriers have executed these 
presents, five pages with additional pages for signatories, 
as of the date first above written. 


ATTEST: THE CITY OF NEW YORK 


"S_coamtsstoner of the Department 
ommissioner 0 e Departmen 


of Ports and Terminals of the 
Economic Development Administra- 


tion 
(Seal) 


THE PORT OF NEW YORK AUTHORITY 


PY ere DIRS 
ecutive Director 


(Seal) 


AKTIEBOLAGET SVENSKA AMERIKA LINIEN 


es 


(Title) 
(Seal) 


AMERICAN EXPORT ISBRANDTSEN LINES, INC, 


' 


By 


(Title) 
(Seal) 


CANADIAN PACIFIC STEAMSHIPS LIMITED 
By 


(Title) 


CHANDRIS LTD. 
By 


(Title) 
(Seal) 


COMPAGNIE GENERALE TRANSATLANTIQUE 
By 


(Title) 
: (Seal) 


COMPAGNIE GENOVESE D'ARMAMENTO S.p.A. 
By 


(Title) 
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by the Carriers in excess of the sum of Twenty Dollars and No 
Cents ($20.00) multiplied by the number of passengers actually 
utilizing the Permanent Terminal in any year. 


8. This Agreement shall be null, void and of no effect 
unless and until the same shall have been approved by the Federal 
Maritime Commission, as may be required by law. 


9. The Port Authority and the City will make no 
arrangement with operators of passenger vessels other than the 
Carriers, granting to such other operators any economic or other 
provisions more advantageous thereto than those contained in 
this Agreement. All operators of passenger service shall be 
acceptable as signatories to this Agreement. No operator of 
passenger vessels shall be permitted to utilize the Interim of 
Permanent Terminal except as signatories of this Agreement, or 
under other contractual arrangement having the identical effect 
as this Agreement. All such users of the Terminal shall, to 
the extent practicable as determined by the Port Authority, be 
accorded equal treatment as to occupancy of space, access to 
perthing facilities and other operations at the Interim or 
Permanent Terminal. 


10. No Commissioner, officer or employee of either 
the City or the Port Authority, and no officer or employee of 
any Carrier, shall'be held personally liable under this Agree- 
ment. 


IN WITNESS WHEREOF, the City of New York, The Port 
of New York Authority and the Carriers have executed these 
presents, five pages with additional pages for signatories, 
as of the date first above written. 


ATTEST: THE CITY OF NEW YORK 


B 
Commissioner of the Department 


of Ports and Terminals of the 
Economic Development Administra- 


tion 
(Seal) 


THE PORT OF NEW YORK AUTHORITY 


PY ae DIFSSESE 
ecutive Director 


(Seal) 


AKTIEBOLAGET SVENSKA AMERIKA LINIEN 
By 
(Title) 

(Seal) 


AMERICAN EXPORT ISBRANDTSEN LINES, INC. 


By : | 


(Title) 
(Seal) 
CANADIAN PACIFIC STEAMSHIPS LIMITED 
By 
(Title) 


CHANDRIS LTD. 
By 


(Title) 
(Seal) 


COMPAGNIE GENERALE TRANSATLANTIQUE 


By 


(Title) (Title) 
(Seal) 
| 


COMPAGNIE GENOVESE D'ARMAMENTO S.p.A. 


By 
(Title) (Title) 
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CARRIERS (Cont'd) 


(Title) 


ATTEST: 


(Title) 


THE CUNARD STEAM-SHIP COMPANY LIMITED 


1 


(Title) 
8 


DEUTSCHE ATLANTIK LINIE 


BY u'r ed Ree Se ee 


(Title) 
eS 


GREEK LINE, INC. 


By. 


(Title) 
a 


MOORE-MCCORMACK LINES, INC. 


BY iii en tae vel eo eee 


(Title) 
Sa ee 


HOLLAND-AMERICA LINE 


BYi: sa ee ee 


(Title) 
5 


NORDDEUTSCHER LLOYD 


BY: Gia = eee eee 


(Title) 
eg OCD Sa TE 
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CARRIERS (Cont'd) 


ATTEST: DEN NORSKE AMERIKALINSE A/S 


By. 


(Title) (Title) 
(Seal) 


ATTEST: SOCIETA per AZIONI DI NAVIGAZIONE 
ITALIA 


By 


(Title) 
(Seal) 


HOME LINES INC. 


By 


(Title) 
(Seal) 


UNITED STATES LINES ,INC. 


By. 


(Title) 
(Seal) 


UNIVERSAL CRUISE LINE INC.; 


By. 


(Title) (Title) 
(Seal) 


ATTEST: INCRES LINE AGENCY INC. 


By 
(Title) 


(Title) 


e 
pes 
BEFORE THE OA 


FEDERAL MARITIME COMMISSION 


In the Matter of 
FMC Agreements Nos. T-2271, T-2272 


CE 


PROTEST OF MARINE SPACE ENCLOSURES, INC. 


Come now Marine Space Enclosures, Inc. by their attorney 
and show: 

1. Protestants are a corporation doing business in the 
State of New York. Leading a consortium of prominent technical 
and production associates, they have in active preparation plans 
to construct on the waterfront of the City of New York a major 
complex of dwelling, hotel and office units, built over sub- 
aqueous parking, and ancillary facilities. Such plans include 
as an integral part construction of an advanced terminal for 
the world's great passenger liners. Planning officials of New 
York have in writing expressed "enthusiastic interest" in these 
plans, and preliminary consultations have begun. Protestants 
intend and expect to press forward actively and promptly. 

2. Protestants have proposed that their complex should be 
constructed on the Hudson River between 46th and 49th Streets, 
New York City, but this site, though undoubtedly the most suit- 
able, is not the only one at which it could be advantageously 


developed. An essential economic factor, however, is that 


passenger vessels should be free to employ its constituent 
terminal. 

3. The City of New York is the owner of waterfront facil- 
{ties and land within its physical jurisdiction suitable for 
use as vessel terminals, including passenger vessels. 

4. Historically, the City has constructed such terminals 
and leased them for operation to various terminal companies 
or vessel operators. 

5. as of January 15, 1969, the City entered into agree~ 
ments with the Port of New York Authority [FMC No. T-2271], 
and with the Authority and (apparently) 18 steamship operators 
and agents providing substantially all major known passenger 
liner service having terminus in New York {FMC T-2272], which 


agreements contain the following terms, among others: 


(a) The City will finance and the Port Authority will 


construct at an estimated cost exceeding $60 million, and 
thereafter the Authority will lease and operate, a new passenger- 
vessel terminal on the Hudson River in the area of West 45th - 
5ist Streets. The original term of lease of this terminal is 
20 years [T-2271 par. 3]. Pending completion of this permanent 
structure, four existing piers at separated sites are to be 
leased to the Authority for operation as an interim terminal. 

(b) The carriers agree that they will use the interim 
premises until the permanent terminal is ready, and that there- 
after for 50 years after expiration of the original term of 


the lease of such permanent terminal, that is, for a period of 


70 years, they will not (except in emergency) use any other 


terminal of any type in the Port of New York [T-2272 par. Sie 
The City agrees to cancel existing obligations of these lines to 
use other of its facilities [T-2272 par. 1]. All passenger 
carriers may join in the agreement by becoming signatories, but 
none may use the facilities without so joining [7-2272 par. 9]. 
The City and the Authority promise never to authorize the use 
for passenger operations of any other property within their 
control, or to permit structures suitable for such operations 
to be provided anywhere in their jurisdiction, whether by new 
construction or alteration, the Authority agreeing to indemnify 
the City for any legal damages to which it may be adjudged 
liable on account of its refusal of such authorization or per- 
mission [T-2271 par. 31(a)]. They promise not for 70 years to 
promote, finance, establish, construct, operate or maintain 
any other passenger terminal facility, or to authorize any other 
person to do so [T-2271 par. 31(b)]; and they agree to exact 
an undertaking from all passenger-ship operators to use no other 
facility in New York [T-2271 par. 31(c)]. | 

6. Under the terms of these agreements the City must and 
will deny to the protestants land, piers, wharves, work permits 
and licenses necessary to acquire, construct, meConstacee 
operate or maintain passenger-vessel terminal facilities, which 
are an integral part of the development plans of protestants; 
and all passenger-ship operators, whether or not at present 


signatories of these agreements, will be penalized if they 


patronize any such facilities of protestants located anywhere 
within the jurisdiction of the City or the Authority. The pro- 
testants are therefore effectually precluded from proceeding 

with their plans so far as they include and depend on a passenger- 
ship terminal. 

7. Agreements Nos. T-2271 and T-227e2 are agreements between 
common carriers and other persons subject to the Shipping Act, 
1916 for the purpose of controlling, regulating, preventing and 
destroying competition among terminal operators to provide 
passenger facilities, and among carriers in the use of such 
facilities. The City undertakes to prevent any other terminal 
operator, existing or prospective, from furnishing, and to pre- 
vent any carrier from patronizing, any passenger facilities, 
existing or prospective, other than the exclusive facilities 
contemplated by said agreements. The carriers promise not to 
patronize any other facilities. 

The object of these agreements is apparent. The motive 
of the City is to underwrite the huge investment it is about to 
make by compelling the exclusive patronage of all potential 
users. The motive of the lessee is to underwrite its obligation 
to the City, namely, to pay off the latter's investment with 
interest in 20 years, by compelling the exclusive patronage of 
all potential users. The motive of the carriers is to insure 
that if they must yield up exclusive patronage, no competitor 
shall now or hereafter be able to procure terminal facilities 


cheaper or better than those which the agreements will provide. 


Compare Agreements No. T-2108, 2108A, 10 SRR 556 (Initial Deci- 


sion 1968); Agreement No. T-2138, 10 SRR 571 (Initial Decision 
1968). : 

These provisions, including those summarized in para- 
graph 5 hereof, will prevent the development of additional 
superior terminal facilities contemplated by protestants or by . 
any other person, now and for 70 years, and may well discourage 
the wealth and variety of steamship services, including passen- 
ger services by sea, which have traditionally characterized 
the Port of New York and are essential for the health of that 
sector of our commerce, all to the detriment of the commerce 
of the United States and contrary to the public interest in 
violation of §15 of the Act. Further, they violate §15 in the 
respect that (a) they confer upon the Port authority undue and 
unreasonable preference and advantage, and subject: protestants 
to undue and unreasonable prejudice and disadvantage in violation 
of §16 First of the Act; (b) carriers, barred from using alter- 
native facilities and penalized if they do so by absolute 
exclusion from the Authority's premises, will thereby be sub- 
jected to unjust discrimination and unfair treatment; and (c) 
such carriers will be subjected to undue and Rnessouanie 
prejudice and disadvantage in violation of §16 First. Ballmill 
Lumber and Sales Corp. v. Port of New York authority, 10 SRR 
131 (FMC 1968); cf. Salveson v. West Mich. Dock, 10 SRR 745 
(FMC 1968). | 


8. So far as concerns the public-interest clause, the 
present status of the law, as enunciated vy the Commission and 
the Supreme Court, is that agreements which on their face contra- 
vene the antitrust policy of the United States are presumptively 
contrary to the public interest within the meaning of §15. FMC v. 
Svenska, 390 U.S. 238 (1968); see Agreements Nos. T-2108, 2108A, 
supra; Agreement No. T-2138, supra. The practical effect of 
this presumption is that the proponents of such agreements must 
come forward with’ convincing evidence of special transportation 
conditions requiring the exemption of §15 to be extended to them. 
Agreement No. 8660 - Contract Rate System, 10 SRR 811, 817-818 
(FMC 1969). 

In the present case, the terms of the agreements erect 
a classical restraint of trade in a peculiarly pernicious form: 
no one is to be allowed to construct independent terminals; 
there is to be one terminal only, to be leased to one operator 
only, to the exclusion of all competitors, existing or potential; 
carriers are to be dragooned not merely by the physical fact 
that there will be no other terminal, but by an explicit 
promise of 70-years! exclusive patronage on pain of being ex- 
cluded from that’ unique facility. That the parties well under- 
stand the dubious nature of their undertakings is shown by the 
clause under which the Port Authority indemnifies the City for 
any damages the latter may be found to have inflicted on inde- 


pendent interests in enforcing the agreements (T-2271 par 31(a)]. 


On their face, these agreements violate the antitrust 
laws, and are therefore presumptively contrary to the public 
interest within the meaning of §15, How heavy the purden will 
be of overriding this presumption, the cases cited above already 
show: the Commission has not looked with approval apon demands 
for exclusive patronage by terminal operators, including munici- 
pal authorities, where the only alleged paseinicetion (which 
can be urged in any trust violation) is the desire to protect 
an investment. : 

9. So far as concerns detriment to commerce, the agreements 
intend on their face to throttle development auring 70 years of 
essential maritime facilities and to eliminate all independent 
sources of improvement from competition. The dangers to com- 
merce are self-evident from so complete and so prolonged a 
suppression of the accepted market mechanism for commercial 
improvement. Nor is the danger theoretical or abstract: the 
terminal plans of the protestants are jeopardized here and now. 
The destruction of their project will be a concrete detriment 


to commerce proximately caused by the agreements, if they are 


permitted to go into effect. Here also the burden of justifi- 


cation will be heavy. 

10. The prejudice and disadvantage to protestants are 
likewise self-evident, in the face of the unique and exclusive 
preference and advantage to be granted the Port Authority. 
Protestants are restrained from competing for the business of 


carriers with better or cheaper facilities such as they consider 


they can furnish. | Carriers are likewise disadvantaged by being 
compelled to forego alternative business opportunities, which 
might enable them or some of them to compete more successfully 
with one another or with air carriers, and by being compelled 

to use respondents' facilities, which there is reason to believe 


they consider to be outmoded before they are built. 


WHEREFORE, protestants pray that Agreements Nos. T-2271 
and T-2272 be disapproved as illegal on their face or in the 
alternative that they be set down for public evidentiary hearing 
in which protestants may participate as a party entitled to 
produce evidence and to examine and cross-examine witnesses. 
Los Angeles v. FMC, 388 F. 2a 582,583 (C.A.D.C. 1967), 8 SRR 
20,082. 


Respectfully submitted, 


goseph A. Klausner 

Attorney for 

Marine Space Enclosures, Inc. 
1028 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


March 11, 1969 


CERTIFICATE OF SERVICE 


pe nee 


I hereby certify that I have this day served the foregoing 


document upon all parties of record in this proceeding by mailing 


first class mail, postage prepaid, a copy to each such party. 


Joseph A. Klausner 


Washington, D. C. 
March 11, 1969 


BEFORE THE 
FEDERAL MARITIME COMMISSION 


In The Matter Of 
FMC Agreements Nos. T-2271, T-2272 


ee EEE EE NEEEnnnenenneenl 


PROTEST OF MARINE. SPACE ENCLOSURES, INC. 


LY 


The Port of New York Authority and The City of 
New York, for Answer to the above captioned Protest, say: 

In paragraph 1 of its Protest, Marine Space 
Enclosures, Inc. discloses that its real interest in this 
matter is that of a real estate developer. Stripped down 
to its essentials, the Protest seeks to have the Commission 
deny approval to the filed agreements so that if protestant 
is, at some undisclosed future time, in 4 position to go 
forward with a possible development incorporating a aan 
terminal, it will be able to solicit occupancy thereof by 
the steamship lines who have already agreed to occupy the 


City/Port Authority Passenger Ship Terminal. 


Although protestant is a "person" under the Act 


and, therefore, may well be entitled, as a matter of law, 
to file the instant protest, protestant is neither a carrier, 


a shipper, a receiver or another person subject to the Act. 


interest of protestant which would be served by the 
of the rellef it seeks has nothing whatsoever to do 
shipping is at stake is solely protestant's 
on a profitable basis, in a possible 
venture. | To serve that interest, protestant 
mmediate construction 
anich is urgently needed now 
It is also essential to the car- 
»>d to make use of it because they 

ubstantial measure to the 

ustry at the Port of New 

this regard is the fact that 

filed agreements. 
the foregoing, and of the further 


set forth, we respectfully urge that 


in question as promptly as 


BACKGROUND 


The pending agreement&comprise a program participated 
in by the City of New York, The Port of New York Authority and 
the steamship lines operating passenger vessels in the Port of 
New York, under which a $60 million modern, six-berth passenger 
ship terminal would be constructed with public funds. The 
resolutions by the governing body of the City and by the 
Port Authority approving the project and the agreements are 
attached to the filed agreements. | 

The planning of the facility is complete and construc- 


tion could commence early in April of this year. The details of 


need for the terminal and the plan to provide it to the public 


are set forth in the attached reports entitled "A Plan for a 

New Consolidated Passenger Ship Terminal in the Port of New York - 
April 1967" (Marked "A") and the "Supplementary Report - 
September 1968" of the same title (Marked "B"). The Carriers 

and their passengers would, on'completion of the Terminal in 

1972, enjoy modern, efficient, climate-controlled facilities 
which would be ideal for comfortable, expeditious handling of 

the vessels, their passengers and visitors. The Carriers would 
not be required to undertake long-term fixed lease commitments 
they would pay dockage and wharfage and passenger charges on an 


as-and-when-used basis, under a uniform tariff established by 


the operator of the Terminal, The Port of New York Authority. 

The City itself has been, for the last seven years, 
seeking carrier cooperation in the development of a new terminal 
on a firm lease basis. 

Over the past three years the Port Authority, the 
City and the steamship lines have been working to bring the 
project to its present position of early commencement of 
actual construction. Throughout these years of study and 
discussion, the City and the Port Authority have made it clear 
to the Carriers that the former City requirement that each 
user execute a firm lease could be rescinded only if the new 
facility were utilized as a terminal consolidating all of the 
Carriers' passenger ship movements to and from the Port of New York. 
Iacklys this concept!of consolidated operations, the terminal plan 
could not possibly be financially feasible and, therefore, could 
not be effectuated either by the Port Authority or the City of 
New York. 

Since the Carriers who presently lease City-owned 
piers for passenger operations are unwilling to sign long-term 
leases necessary to permit upgrading of the present piers, 
without the plan for the Consolidated Passenger Ship Terminal, 
the existing drafty, dilapidated, decrepit passenger piers 
would have to continue in use indefinitely. 

This bleak prospect was viewed as a potentially 


serious deterrent both to the continuance of passenger ship 


operations in the Port of New York and to the efforts of the 


Carriers Lo develop additional traffic volumes. Certainly 
such a Situation would operate to the dctriment of the commerce 
of the United States and to the public interest. 

The agreements and the plan were the subject ‘of three 
public hearing in New York City in late 1968 and early 1969. 
The Carriers supported the project at these hearings. It was 
not until a hearing held in December, 1968 that the aba 
officials of the City and the Port Authority received any 
notice from the Protestant here, Marine Space Enclosures, Inc., 
that it had developed an alleged alternate plan. 

For reasons detailed below, the responsible city 
officials rejected Protestant's plan as an alternate to the' 


Consolidated Passenger Ship Terminal. | 
| 
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THE PROTESTANT'S SCHEME 
The Protestant, through its principal spokesman, 
n Zeckendorf, did not, at the hearing referred 
to above, come torward with any definitive plan for a 
combining ship terminal, housing, hotel, office 
uses in a single structure. A rendering was dis- 
the public hearing held by the City Council of 
This rendering called for construction 
proposed as the site of the City/ 
site owned by the City in which 
protestant has no property interest of any kind. Based on 
this rendering, and other similarly sketchy information made 


available, primarily through press accounts, protestant's 


heme appeared impractical. No cost estimates were provided, 


there any information as to the cost to the carriers 
the facility, nor has protestant revealed any vessel 
ecperating plan, proposed tariff or other indication as to 
proposed lease or other commitments contemplated to be made 
by the carriers. 
The structure shown on the rendering could not 
berths of sufficient length to accommo- 
date the industry's requirements in this Port. It also 
appears that the concept necessarily involves use of experi- 


mental underwater construction of dubious potential value. 


As just one example, the protestant's submission referred 


to subaqueous parking. A previous attempt to provide 
subaqueous parking in 4 pier structure was most aes 
factory. 

Aside from the fact protestant had no title to 
or real estate interest in its proposed site, from the : 
standpoint of City planning, the structure shown on the 
rendering could not be constructed on the proposed site 
without precluding a salutory relationship proposed (ana 
possible under the public plan) between the new terminal 
and the contemplated development of the adjoining neighbor- 
hood. The private plan of the protestant was depicted as 
a tall structure effectively. blocking the surrounding : 
neighborhood from any orientation to the waterfront and 
the passenger ship activity. The magnitude of the structure, 
conceived by the protestant for the range and scope of | 
activities contemplated, would impose severe traffic and 
other burdens on areas adjoining such a project. The ren- 
dering of the protestant shows no method for handling these 
severe problems. | 

Finally, and most important, the renpousine 
City officials who reviewed the protestant's concept, de- 


termined that at least a year would be required to study 


feasibility and its ultimate construction could not 


commenced, if at all, for several years. They deter- 


mined that the ship terminal project could not be delayed 


period without abandoning hope for the new terminal 
required in the public interest. 
Protestant now see! to have this Commission 


further review his scheme, presumably with a view 
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determination that it is "superior" to the City/Port Authority 


Tt is respectfully submitted that review of re 
estate development plans is not 9 function of this Commission 


unaer 
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ALLEGED ILLEGALITY 


The Protestant contends that the agreements are in 
violation of the antitrust laws and therefore of Section 15. 
By the terms of that Section, however, if your honorable 
Commission approves these agreements they are "excepted" from 


the provisions of the antitrust laws. The attached reports 


("A" and "B") detail the special transportation and related 


conditions which fully warrant the "exception" here. | 

With respect to any alleged undue and unreasonable 
prejudice to the Carriers, it suffices to note that the agree- 
ments under consideration expressly provide that each user will 
receive identical ferences Any possible doubt on this score 
is obviated by the "most favored nations clause" set forth in 
Paragraph 9 of Agreement T-2272. 2 

The Protestant misconstrues the effect of the agree- 
ments for it is erroneously asserted that "no one is allowed to 
construct independent terminals." There is nothing in the 
agreement to prevent a public or private developer from construct- 
ing a new passenger ship terminal on property not now under the 
control of the Port Authority or the City of New york. ; 

Accordingly, any Carrier not wishing to sign the © 
agreement with respect to the Consolidated Passenger Ship Terminal 
is presently free to seek out accommodations at other locations 
in the harbor not affected by the mutual convenants to cooperate, 


| 
entered into by the parties to these agreements. 
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The Protestant further misconstrues the agreements 
in suggesting that the Carriers will be forced to use facilities 
at the new terminal which will be “outmoded.” Section 3 of 
Agreement T-2272 releases the Carriers from the covenant to 
continue to use the Consolidated Passenger Ship Terminal whenever 
the City or the Port Authority has failed to make "physical 
changes adequate to meet the requirement of industry-wide 
technological developments." 

Insofar as Protestant alleges prejudice and dis- 
advantage to them by allegedly thwarting Protestant's scheme, 
this would seem to be a statement of alleged interference with 
private property rights. If so, it is not a matter within the 
cognizance of the Federal Maritime Commission. Furthermore, if 
actual damage can be demonstrated by the Protestant, it is to 
be presumed that it will pursue any judicial remedies available 
to it under the law. 

Finally, in this connection, it must be noted that 
approval of these agreements is not the end of this honorable 
Commission's powers with regard to then. Under the Act, the 
Commission has continuing power, after notice and hearing,to 


require such changes therein as may be required to insure, inter 


alia, the protection of the public interest and of the commerce 


of the United States. 


CONCLUSION 


In view of the widespread public knowledge of 
the plan for the Consolidated Passenger Ship Terminal and 
its extensive consideration by the responsible local public 
officials, including those who presided at and participated 
in three public hearings, it is respectfully submitted that 
no additional hearing by this Commission is required as this 


time. 


It is emphasized that no Carrier has filed any 
protest with your Commission. 


An evidentiary hearing on protestant's factual 
assertions concerning the relative merits of peotestences 
potential and vaguely described proposal and the thoroughly 
developed project agreed upon by the City, the Port Authority 
and the steamship lines, both involving basically the same 
property, is beyond the scope of any violations alleged in 
the protest. It would relate entirely to the propriety of 


the City's recent rejection of: protestant's proposal, and 


acceptance of the joint plan of the City and the Port Authority. 


Protestant has not justified an evidentiary hearing on any 
significant or material fact necessary to the Commission's 
determination under Section 15 -- a hearing would only result 


in critical delay of an urgently needed terminal facility. 


The burden of protestant's otner allegations is 
that the cyereemerts, on their face, contravene antitrust 
policy ami are, therefore, presumptively contrary to the 
public interest under Section 15. The special transportation 


conditions compelling, the agreements at issue have been des-= 


eribeu rbove and in Attachments "A" and "BY. The existence 


of these conditions completely dispel any presumption of 
illegality. Approval of these agreements would result in 
clear ani positive benefit to the public interest and to the 
commerce of the United States in positive furtherance of the 
objectives of the Shipping Act. 

For the foregoing reasons, it is urged that the 
protest is wholly lacking in merit with respect to matters 


within the jurisdiction of your Commission. 


Respectfully submitted, 


. vee Rankin Cw. 
orporation Counsel 
The City of New York 


General Counsel 
Port of New York Authority 


New York, New York 
March 16, 1ly6y 
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! AM INFORMED THAT THE PORT OF NEW YORK AUTHORI TY | 


1S ENDEAVORING TO COMPEL PASSENGER LINES TO EXECUTE scam 
? 


FMC AGREEMENT #2272 AND 70 REQUIRE THEM TO ‘JOSEPH A KLAUSNER 
|S COUNSEL “FOR 
COMPLY WITH ITS PROVISIONS FOR MOVING THEIR TERMINALS 


on a { MARINE SPACE 
ON THREAT OF "DELAYS OR INCONVENIENCES ° ENCLOSURES, INC. 


THIS 1S A CLEAR VIOLATION OF SECTION FIFTEEN AND | 1028 CONNECTICUT AVE 
2 WASHINGTON DC - 
EXPOSES ALL PARTIES TO THE PENALTIES OF .THE 
ANTITRUST LAWS AND OF SECTION FIFTEEN FOR CARRYING a BD SG 
CFM FURN 25 
OUT AN UNAPPROVED AGREEMENT. 
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BEFORE THE 
FEDERAL MARITIME COMMISSION 
IN THE MATTER OF 
AGREEMENTS NO. T-2271, T-2272 
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SUPPLEMENTARY RESPONSE OF THE PORT OF NEW YORK AUTHORITY 


The Port of New York Authority, to supplement its 
answer to the protest of Marine Space Enclosures, Inc., says: 

By telegram dated March 18, 1969, the attorney for 
the Protestant accused The Port of New York Authority of en- 
deavoring to compel passenger lines to execute Agreement 
T-227°. The telegram cites an alleged threat of "delays or 
inconveniences." It proceeds to assert that the aidleced 
conduct violates Section 15 of the Shipping Act. 

The undersigned has telegraphed his opinion to 
the Commission that there can be no violation of Section 15 
of the Shipping Act by the present or prospective parties to 
the agreement because the agreement specifically provides that 
it shall be "null, void and of no effect unless and until the 
same shall have been approved by the Federal Maritime Commis- 
sion, as may be required by law." (Paragraph 8) | 

The Port Authority now respectfully submits, in 
addition, that on the facts there has been no compulsion 
exercised by the Port Authority on the Carriers either to exe- 
cute the agreement or to impose delays or inconveniences on 
those not wishing to utilize the terminal. 

The Protestant's telegram in quoting the terms 


"delays and inconveniences", draws on a portion of a letter 
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BEFORE THE 
FEDERAL MARITIME COMMISSION 
IN THE MATTER OF 
AGREEMENTS NO. T-2271, T-2272 


SUPPLEMENTARY RESPONSE OF THE PORT OF NEW YORK AUTHORITY 

The Port of New York Authority, to supplement its 
answer to the protest of Marine Space Enclosures, Inc., says: 

By telegram dated March 18, 1969, the attorney for 
the Protestant accused The Port of New York Authority of en- 
deavoring to compel passenger lines to execute Agreement 
T-2272. The telegram cites an alleged threat of "delays or 
inconveniences." It proceeds to assert that the alleged 
conduct violates Section 15 of the Shipping Act. 

The undersigned has telegraphed his opinion to 
the Commission that there can be no violation of Section 15 
of the Shipping Act by the present or prospective parties to 
the agreement because the agreement specifically provides that 
it shall be "null, void and of no effect unless and until the 
same shall have been approved by the Federal Maritime Commis- 
sion, as may be required by law." (Paragraph 8) 

The Port Authority now respectfully submits, in 
addition, that on the facts there has been no compulsion 
exercised by the Port Authority on the Carriers either to exe- 
cute the agreement or to impose delays or inconveniences on 
those not wishing to utilize the terminal. 

The Protestant's telegram in quoting the terms 


"delays and inconveniences", draws on a portion of a letter 


RoE 


transmitted by Mr. A. L. King, Director of Marine Terminals 


on February 20, 1969 to all passenger steamship lines who 
have indicated a desire to utilize the terminal but who had 
not as of February 20, 1969 executed the Carrier Agreement. 
A complete copy of Mr. King's letter is attached as Exhibit l. 

Mr. King's letter notes that it was then hoped that 
March 16, 1969 would be the date when the Port Authority's 
Interim Terminal operation commenced. Inasmuch as all of 
the addressees had received agreements, they were, of jcourse, 
aware that the Interim Terminal operation could be commenced 
only pursuant to those agreements and that those agreements 
could not take effect unless and until they are aporored by 
the Federal Maritime Commission. Mr. King's letter then re- 
iterated what is expressed clearly in the agreements, that 
all Carriers desiring to utilize the Interim and Permanent 
Terminals must do so on the uniform terms and conditions stated 
in the agreement. He carefully noted that all pereemente 
executed by the Carriers must be filed with the Maritime 
Commission and receive any necessary approvals. | 

His letter concludes with the request that the 
Carriers "kindly give attention as a priority matter to the 
execution of the agreement," noting the obvious fact that a 
Carrier wishing to utilize the Permanent Terminal wholhad 
failed to execute the agreement, would present an administra- 


tive problem for the Port Authority in light of its commitments 
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to persons who had signed the agreement that the terms and 
conditions of berthing at the Interim and Permanent Terminals 
would be identical for all users. 

We respectfully submit that such a communication 
cannot be equated with compulsion. 

Whatever doubt might nevertheless persist as to 
the matter of alleged compulsion, is completely dispelled, 
we believe, by subsequent events. Certain Carriers on receipt 
of the February 20 letter, dispatched a telegram to the Port 
Authority requesting deferment of the March 16 date for 
initLation of the prdject on the ground that they wished to 
discuss operating and financial matters with their principals 
who would be convened at Lisbon on March 10 at a meeting of 
the Atlantic Passenger Steamship Conference. The Deputy 
Executive Director of the Port Authority responded by tele- 
gram, a copy of which is attached hereto as Exhibit 2, in 
which he stated that the Port Authority would "withhold initia- 
tion of the project for three weeks beyond the March 10, 1969 
Lisbon meeting." This telegram was dated March 1, 1969. 

On March 11 and March 12, 1969, the Port Authority 
received executed copies of the agreement from the Norwegian- 


American Line and the Swedish-American Line. These agreements 


will be filed with the Federal Maritime Commission to supplement 


the filing of the copies previously executed by the Port 
Authority and the City of New York, United States Line, the 


Cunard Line and the French Line. 
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In addition, we have received a communication from 
the Managing Director of the Italian Line to the effect that 
Italian Line wishes to continue discussion of a design prob- 
lem as to the length of the inner berths at the Permanent 
Terminal before it will execute the agreement. The Italian 
Line communication continues to stress’ its support of the 
project. 3 


The Italian Line communication, copy of which is 


attached, amply demonstrates the inability of the Port 


Authority to impose requirements on the Carriers. 

The ngreements filed with the Commission point to 
the’ same conclusion. Agreement T-2271 expressly provides that 
the Interim Terminal operation cannot be commenced unless and 
until the present lessees of Piers 40, 84, 88 and 92 (Holland- 
America Line, American Export Isbrandtsen Line, French Line 
and Cunard Line) execute agreements of surrender of their 
leases to the City. (Paragraph 3le - p. 25) Thus, unless the 
present. lease carriers surrender their leases to the City, the 
leasing of these piers for the Interim operation by the Port 
Authority cannot become effective. The Cunard and the French 
Lines have executed the Carrier Agreement but the Holland- 
America Line has not and none of these lines has executed a 
surrender of its lease. Accordingly, both the Port Authority 
and the City are powerless to proceed without the voluntary 


cooperation of all of these Carriers. That cooperation will 
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> evidenced by the deliberate choice on the part of these 
arriers that they desire e new consolidated passenger ship 
terminal. 

As to the Carriers who are not now lessees of City- 
owned piers, there is available to them the option of seeking 
berths at locations other than those owned or controlled by 
the Port Authority or the City of New York within New York 
Harbor. These include privately-owned waterfront on the North 
River, Brooklyn, Staten Island, and municipal and private 
property in Jersey City, Hoboken and other locations in New 
Jersey. The surrender of their leases by the present lessee- 
carriers to the City for future operation of those piers by 
the Port Authority does not, therefore, cenfront the non-lessee 
carriers with the sole alternative of dealing exclusively with 
the Port Authority for future berths in New York Harbor. 

Their choice to use or not to use the present 

assenger ship piers on the North River will be determined, 

is submitted, by their decision as to which course of action 
best serves the interests of their company and the industry. 
Jt is to be noted that the Norwegian Line and the Swedish- 


American Line which have exccuted Agreement T-2272, are in 


the non-lessee category at present. 


The matter of requiring uniform treatment of all 
users of the Terminal and the concept that the Terminal must 


consolidate all of the passenger vessel operations in the 
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Port of New York hnve been basic to the studies and diiscuse 
slons participated In by the Carriers, the City and the Port 
Authority over the past three years. As early as August 1; 
1966, the Shipping Digest, in an article describing the study 
of the Consolidated Passenger Ship Terminal, reported that 
Austin J. Tobin, Executive Director of the Port Authority, 
in a letter to Mayor Lindsay, dated July 14, 1966 had stated: 
"Por a consolidated terminal to function : 
effectively, it must be used by all ships 


whose primary purpose is to carry passengers 
to and from New York." 


On October 18, 1966, the Trans-Atlantic Passenger 


Steamship Conference issued a release as to the results of 
its annual meeting which had been held in Venice. The release 


stated: 
"The Conference expressed great interest in. 
the studies being pursued in New York at this 
time towards developing a new consolidated | 
steamship passenger terminal. Keenly aware of 
the desirability of improving the pier recep- 
tion facilities for visitors and returning 
residents, the hope was expressed that the 
current review would soon result in a definite 
recommendation." 


On April 25, 1967, the Port Authority recommended 
to Mayor John V. Lindsay, a’plan for improved passenger ship 
facilities. he report is Exhibit A to our submission to the 
Commission on March 18, 1969. The report reflected consulta- 
tions with the passenger steamship lines which serve the Port 
of New York. It presented as the basic criterion, the need 


to provide new and improved facilities, adequate to handle all 
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of the presenl and future passenger ship movements in the 

Port of New York. It stated that, notwithstanding that it 
would not be feasible to continue the practice of leasing 
piers on a long term contractual basis, the Port Authority 
believed it conld be! financed, constructed and operated on 

the required selt-supporting bésis. The method for achieving 
self-support was stated to be a tariff of dockage and wharfage 
charges applicable uniformly to all passenger ship movements. 

fhe plan was discussed with the Carriers at 1967 
Conference meetings in Bermuda and London. And throughout 
the summer of 1968, a series of conferences with the principal 
United States representatives of all the Carriers was held, at 
which the City and the Port Authority detailed the proposed 
operating and financial plans. 

In September, 1968, the Port Authority prepared a 
supplementary report (Exhibit B to our submission of March 18, 
1969). It reported that its continuing studies led to the 
conclusion that the project could be considerably simplificd 
thereby reducing, costs and improving the economics of the 
project. The report expressly stated: 

"As in the original proposal, it is assumed 

that the present practice of leasing piers on 42 

long-term basis will be discontinued in favor of 

a system under which the ship lines will pay for 

the use of the terminal on a ship-by-~-ship basis 

according: to an established tariff of dockage 

and wharfage charges. The City, the Port Authority 

and the ship lines would agree that any vessel] in 


the passenger service calling at New York would be 
required to use the consolidated terminal." 
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This public report thus made clear that Lo tbe 
extent that it was within their power to do so, the Port 
Authority and the City planned and desired to centralize all 
passenger ship operations at the new facility. | 

The Port Authority and the City were then inv! Led 
to attend a Trans-Atlantic Passenger Steamship Conference: in 
Copenhagen on October 10 and ll, 1968. The propose: Corio 


Agreement containing terms and conditions similar to ui 272 


was distributed to each Carrier in advance of the mee ting. 


After two days of discussion at Copenhagen, | the 


participating lines approved a joint statement: 


"The member lines of the Atlantic Passenger 
Steamship Conference, as a group, have near tinmed 
their general approval of the New York Rese eey 
pier proposal. 


"The representatives of the City of New York, 

the Port of New York Authority, and the members 

of the Conference agreed to work together and to 

meet and solve the operating and economic prob!ems 

which will face them in the realization of the 

project." 

Intensive negotiations were then held with a committee 
of the Carriers as to all the details of the project and pro- 
posed agreements. 

As a result of these discussions, on November OS 
1968, Mr. A. Lyle King, Director of Marine Terminals for the 
Port Authority, transmitted a revised agreement which included 
specific improvements requested by the Carrier committe. These 


reduced the costs to the Carriers by stretching the amoriization 
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period from fifteen to twenty years, or reducing annual 
carrying, charges by approximately $620,000. The revisions 
requested oy the Carriers included the addition of the most 
favored nations clause. This clause, of course, formalizes 
the principle that all users of the Terminal will be treated 
equally. 

Simultaneously, the City and the Port Authority had 
been negotiating the terms and conditions of the lease between 
themselves governing the financing, construction and operation 
of the Consolidated Passenger Ship Terminal. (Agreement No. 

-2271) A key provision of that agreement is Section 31 
entitled "Consolidated Operations", under which neither the 
Port Authority nor the City may enter into any agreement with 
owners or operators of passenger vessels authorizing the use 
of other Port Authority or other City property for any opera- 
tions in connection with passenger vessels. It also provides 
that the City and the Port Authority will not authorize others 
t> construct any passenger vessel terminal facilities. 

The mutual covenant not to compete extends for the 
period within which it is estimated that the new terminal will 
remain of alility to the Port and its users. With appropriate 
rehaptilitaution work being done, this period can extend for 
oeventy years. However, neither the Port Authority, the City, 
nor the Carriers will be bound by this covenant if the terminal 


iS permitted to become unsafe, unsound or of inadequate capacity. 
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Similarly, under the Carrier Agreement, if the terminal operator, 


whether it be the Port Authority or the City, in the future 
fails to adapt the terminal as required to meet aeeaeryemie 
technological changes, the covenant does not bind. 3 

The agreement by the Port Authority and the City 
to forbear from activities competitive with the Consolidated 
Passenger Ship Terminal follows two earlier public precedents. | 
The first was the 1947 agreement between the City and the 
Port Authority, under which the Port Authority eeeeaned re- 
sponsibility for the development and operation of John F. 
Kennedy [International and LaGuardia Airports. Section 10 of 
that agreement provides that neither the City nor the Port 
Authority will, itself, construct or operate airports com- 
petitive with LaGuardia and John F. Kennedy entemnmtonesl Air- 
ports. It also provides that neither would authorize others 
to construct and operate Competitive airports. The| covenant 
continues for the term of the lease which will not expire 
until the year 2016. | 

In 1950, the Port Authority opened the Port Authority 
Bus Terminal which consolidates at a single westside site, 
all of the long-haul and commuter bus terminal operations in 
New York Sity. This facility was made possible in part through 
the adoption by the Board of Estimate of a resolution declar- 
ing that the City would not authorize construction or 
operation of any new bus terminals closer to midtown than 


the Port Authority Bus Terminal. This policy fortified the 


determination of the Port Authority and the City that intercity 


mast 
bus operations and their terminals shall be confined to the 
peripheral areas of Manhattan. 

To the best of our knowledge, every interstate long- 
haul carrier and every New York-New Jersey commuter carrier 
serving midtown New York City is a tenant at the Bus Terminal 
at present. Their agreements with the Port Authority speci- 
fica'ly commit these carriers to use the Bus Terminal for all 
regular route operations to and from central Manhattan. 

Such commitments from the users, just as is the 
anse with the consolidated ship terminal, are the essence of 
the bility ot the responsible public agency to provide con- 
solidated or union terminal operations. 

It is obvious that the Carriers understand the essen- 
tiality of the requirement that to the extent that the parties 
eon do so, they will commit their efforts and activities solely 
to the public consolidated ship terminal. None of the Carriers 
have protested this requirement or any other provision of the 
amreements. 

They have not done so before this Commission, nor have 
they done so at any of the three public hearings held in connec- 
Lion with the project in the City of New York. On the contrary, 
at the Board of Estimate hearing held on November 21, 1968, 
representatives of the American export Isbrandtsen Lines, 
the Cunard Line, United States Lines, the Italian Line, North 


German Lloyd Line’ and French Line appeared in support of the 
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project. Before the Board of Estimate on that date, were four 


resolutions authorizing the City to enter into agreements 
2271 and 2272. The Public Calendar for that Board of 
Bstimate meeting described the agreements in detail. Thus, 
the Calendar states that one of the resolutions before the 
Board authorized "the Comminsioner of Ports and Terminals to 
execute a companion agreement restricting passenger vessel 
operations to the proposed terminal." | 

At none of the three public hearings held by the City 
agencies was there any opposition expressed to the terminal, 
as such. Representatives of the International Longshoremen's 
Association expressly supported the passenger ship terminel, 
noting as well, that the City should similarly act to provide 
cargo-handling facilities on the North River. | 

The then Assistant Secretary of Transportation, 
Mr. Donald G. Arpger, and the Regional Commissioner of Customs, 
tir. Michael Stramlelo, appeared in support of the project at 
the Board of estimate hearing. | 

Cunard and the American Export Isbrandtsen Lines 
also supported the passenger ship terminal project at @ public 


hearing, held by the New York City Council in December of 1968. 


a 


At the City Council hearings, @ key issue was 


whether the project should be delayed pending @ study of the 


Protestant's alternate plan. The City Council voted unani- 


mously to approve the passenger ship terminal project for 
{mnediate initiation, having peen advised by the Chairman 
of the City Planning Commission and the Port Authority that 
the period required for study of the alternate plan would be 
so protracted that it was unlikely that either plan could 
ever become a reality. It was stressed to the City Council 
that construction costs are-escalating rapidly and that the 
cost of municipal finance 45 also increasing. A delay of 
significant period would inevitably add significantly. to 
resently 6timated $60,500,000 cost of the new terminal. 
These same factors should be weighed by this 
Commission in determining whether or not to hold a hearing 
pefore permitting the initiation of this project. The 
Commission should’ also take into consideration the fact that 
local labor representatives have made preparations for the 
necessary manpower shifts which will occur when the Interim 
Terminal operation commences. Labor is ready to implement 
this plan promptly. A delay of as much as a month could 


disrupt these delicate and important arrangements. 


n= 


It is respectfully submitted that the public interest 
urgently requires prompt favorable action by your honorable 
Commission on the pending agreements. The lack of any protest 
by a party with a genuine interest in the industry and the 
history of industry and public support for this project 


warrants speedy rejection of the protest. 


Respectf ly submitted, 


Sidney Goldstein 
General Counsel 
The Port of New York Authority 
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Dated: March 21, 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served 


the foregoing Supplemental Answer to Protest upon Counsel 


to the Protestant by mailing a copy thereof to his office 


1028 Connecticut Avenue, N.W., Washington, D. C. 


New York, New York 
March 21, 1969 


Thr PORT OF N@v york AUTHORITY @ 


PEA dagthsede Averteties: atl othe Street, New Youk, SLY. Wold 


Marine Terminals Department 


Telephone 620-7412 + February 20, 1969 


A. Lyle Ring, Derector 


To: All passenger steamship lines who have received agreements, except 

Cunard Line, U. S$, Lines,: French Line 

: On February 20 the Port Authority filed with the U. S. Maritime 
Commission in Washington, Carrier Agreements executed by French Line, Cunard 
Line and U. S. Lines, and by The Port of New York Authority and the City of 
New York. We forwarded copies of this agreement to you on February 6 with a 
letter asking your company. to execute the "Counterpart Execution Copy” and 
return it to me for filing. As of this writing we have not received she —~ 
agreement from you. | th 


March 16 at 12:01 a.m. has been designated as the target date for 
the termination of agreements now existing with the City of New York and 
various carriers in connection with Piers 40, 84, 86, 88, 90, 92: and 97. 

All ships requiring berthing space on any of these piers on and after March 

16 must apply to the Port Authority for such space. The filing of an executed 
agreement with us, ‘the subsequent filing by us with the Maritime Commission 

and any further approval then required by the Commission is necessary before. a 
berth can be assigned. Will you kindly therefore give your attention as a 
priority matter to the execution of the agreement in order that you will not 
encounter any delays or inconveniences in docking your vessels when they arrive . 
in New York on or after March 16. 


. For your further information, it is anticipated that Piers 86 and 88 
will be vacated by March 16 and that berths will be provided by the Port 
Authority at Piers 40, 84, 90, 92 and 97. ; 


Yours very truly, 


a °4) ¥ “ 
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A. Lyle King, Director 
Marine Terminals 
ce: lon. William F. Tobin i ne 
Department of Ports & Terminals 
City of New York 
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MEMUER Ob: THE INGE RNATIONAL ASSOCIALION OF VORTS AND HARBORS 
TIE AMERICAN ASSOCIATION OF PORT AUIHORINES, INC ; 


MARCH 1, 1069 


YOUR TELEGRAM OF FEBRUARY 26, 1969 IS MOST DISAPPOINTING 
BOTH TO THE PORT AUTHORITY AND THE CITY OP NEW YORK AND THEIR EFFORT 
TO PROVIDE A MODERN AND EFFICIENT PASSENGER SHIP TERMINAL FOR THE 
COMFORT AND CONVENIENCE OF YOUR PASSENGERS. 

YOUR ADVICE THAT INITIATING THE PROJECT ON MARCH 16, 1969 
Is "UNACCEPTABLE" COMES OVER FOUR MONTHS AFTER THE ATLANTIC 
PASSENGER STEAMSHIP CONFERENCE AT COPENHAGEN APPROVED THE PROJECT 
IN PRINCIPLE. DURING THOSE FOUR MONTHS, MANY MEETINGS HAVE BEEN 
HELD WITH THE LINES' LOCAL REPRESENTATIVES AN.) THEIR COUNSEL. 
SUBSTANTIAL CONCESSIONS AS TO FINANCIAL MATTERS HAVE BEEN MADE BY 
THE CITY AND THE PORT AUTHORITY AS A RESULT OF THESE MEETINGS, 
DESPITE THE FACT THAT FROM THE INCEPTION OF OUR DISCUSSIONS, IT HAS 
BEN CLEAR THAT THE ENTIRE RISK OF LOSS IS ON THE PORT AUTHORITY IF 


THE INDUSTRY IS UNABLE TO KEEP THE EXISTING VOLUMES OF ITS TRAFFIC 


IN NEW YORK. . 

THE PRESENT AGREEMENTS WERE THEN APPROVED BY THE BOARD OF 
ESTIMATE, THE CITY COUNCIL AND THE PORT AUTHORITY BOARD AFTER THREES 
PUBLIC HEARINGS. NO OPPOSITION TO THE AGREEMENTS WAS EXPRESSED BY 
YOU AT ANY OF THESE HEARINGS. 

NO OTHER FINANCIAL MATTERS CAN NOW BE CONSIDERED BY THE 


PORT AUTHORITY OR THE CITY. THE ONLY POSSIBLE EXCEPTION WOULD BE 


(more ) 
FP 


“—~ Exhibit 2 


PAGE 2 


A REQUEST BY A MAJORITY OF THE LINES TO REALLOCATE pnonest THEM 
THE TOTAL COSTS WHICH MUST BE IMPOSED TO SUPPORT THE TERMINAL. 
BECAUSE A PUBLIC TARIFF FOR THE NEW TERMINAL MUST BE PROMULGATED 
TO COVER THESE COSTS, ANY SUCH REALLOCATION MUST BE BASED ON 
RATIONAL, AND NON-DISCRIMINATORY STANDARDS. 
WE ARE AWARE OF NO MAJOR OPERATING PROBLEMS (WITH RESPECT - 

TO THE PLAN AND HAVE BEEN RECEIVING YOUR COMMENTS ON DESIGN AND 
CONSTRUCTION. WE WILL CONTINUE TO DISCUSS OPERATING: DETAILS AND 
THE CONSTRUCTION PLANS AS THE PROJECT PROCEEDS. 

WHILE THE FOREGOING REVEALS THAT, FOR THE LINES WHO 
SINCERELY DESIRE TO REPLACE THE EXISTING DECREPIT AND UNCOMFORTABLE 
PIERS, THERE SHOULD NOW BE NO SUBSTANTIVE PROBLEMS WARRANTING THE 
ATTENTION OF PRINCIPALS, NEVERTHELESS, IN DEFERENCE TO YOUR 
PRINCIPALS, WE WILL WITHHOLD INITIATION OF THE PROJECT FOR THREE 
WEEKS BEYOND ‘THE MARCH 10, 1969 LISBON MEETING OF THE ATLANTIC 
PASSENGER STEAMSHIP CONFERENCE, THE INTERIM TERMINAL PERIOD WILL 
THERSFORE COMMENCE AT 12:01 AM APRIL 1, 1969. 

IN THE MEANTIME, WE ARE ASKING OUR BOARD 70 PROMULGATE 
THE TARIFF YOR THE INTERIM PERIOD AND TO AUTHORIZE AWARD OF THE 
CONTRACTS JOR DEMOLITION. 


THE FOLLOWING ARE RECEIVING THIS TELEGRAM: SWEDISH 


AMERICAN LINE, GREEK LINE, MOORE-MCCORMACK LINES, "UNIVERSAL CRUISE 
LINE, INCRES LINE, HOME LINE, CHANDRIS LINES, CANADIAN PACIFIC, 
NORTI GERMINAL LINES, NORWEGIAN AMERICA LINE, TTALTAN LINE. 


(more) 
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THE FOLLOWING ARE RECEIVING COPIES OF THESE TELEGRAM 
FOR INFORMATION ONLY: AMERICAN EXPORT ISBRANDTSEN LINES, INC., 
CUNARD LINE, LTD., GERMAN ATLANTIC LINE, FRENCH LINE, UNITED 
STATES LINES, COGEDAR LINE, HOLLAND-AMERICA LINE. 


MATTHIAS E, LUKENS 
DEPUTY EXECUTIVE DIRECTOR 
THE PORT OF NEW YORK: AUTHORITY 
111 EIGHTH AVENUE 
NEW YORK, NEW YORK - 10011 
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“ONE WHITEHALL STREET ° NEW YORK, N. Y. 10004 , so 


March 20, 1969 


Mr. Matthias E. Lukens 
Deputy Executive Director. , 
The Port of New York Authosity 
Lll Eighth Avenue .| we 
New York, N.Y¥.-10011 | - i 
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Dear Mr. Lukens: % 


aS On behalf of Italian Line, I have delayed re- 
plying to your ‘telegram dated March 1, 1969 until after the 
Lisbon meeting referred to in the joint telegram from carriers 
dated February 26, 1969 and until I have had subsequent discus~ © 
sions with Italian Line, Genoa. irae 


” Ever since the Atlantic Passenger Steamship *- 

_ Conference in Copenhagen, Denmark in October of 1968, Italian 
Line has approved in principle the project for the proposed cone : 
solidated passenger ship terminal in New York City. Italian Line 
was the first major steamship line to hold a conference with the. - 
Port Authority for the purpose of resolving outstanding operating |i 
problems. : ; : 


* when the Port Authority requested Italian Line . 
‘to: appear before, the Board of Estimate of the City of New York 
in November of 1968, Italian Line did so and stated: ees 
The Italian Line joins with other steamship companies 
and all those intorosted in bottor travol conditions in 
endorsing tho principle of nmodern, attractive, funce 
_ tional passengor faeliity for the world’ a grentedt potke 
As ao result, wo have boan- pleased to parties pate inidte 
scussions and nogotiations with the City of Now York : 
and the Port Authority for the purpos¢. df trying to bring 
‘abut te Fetlzation of th Hews consiilidedted Passchget ‘ 
Terminal and, at the same time, resolve certain oper- 
ating ‘and economic questigns and problems which face 
the Italian Line in connectign with it, "' erie 
4 = Is 
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Furthermore, Italian’ Line has taken the position 
that until its deferred maintenance obligation with the City of New 
York is resolved, it cannot execute agreements with the Port 
Authority covering either interim or future use of the permanent 
terminal. As of today, it seems likely that, as a result of Italian 
Line's consistent efforts, the deferred maintenance problem with 
the City of New York may be resolved. 


It should also be noted that Italian Line was not 
given any effective opportunity to analyze in depth, comment on — 

or make changes in the basic agreement between the City of New 

York and the Port Authority until that document was in such form 

that it could not be changed, Italian Line's views with respect to 

deferred maintenance reserves, contingency reserves and other 

substantial financial matters were never considered by the City 

or the Port Authority. ee : 

: Furthermore because the consolidated pier facil- 
ity will be operated on a user tariff basis, the entire cost of con- 
structing, financing and operating the proposed facility will be borne 
by those carriers and their passengers who utilize the consolidated 
facility. Should the volume of use decrease, the charges which the’ 
‘Port Authority can levy upon the users would increase until a max- 
imum ceiling on such charges is reached, Therefore, Italian Line, 

.as a proposed major user, has a strong economic interest not only 

jn the charges assessed against it and its passengers but also in 

the number of other carriers who will utilize this facility in the future. 

zat We are not aware of any discussions with the Port 

Agthority during 1969 with respect to’a reallocation of total costs 

among the carriers who are expected to utilize the new facility. I 

would appreciate detailed information in this regard. ; 

Your telegram indicates that you are not aware 
of any major operating problems in connection with the presently 
proposed plan. For several months, italian Line has raised with 
the Port Authority a serious design problem with respect to the 
length of the middle finger pier and the inner berths of the other 
two finger piers. Although the Port Authority has attempted to 
redesign this middle finger pier and the inner berths of the other 
two finger piers, Italian Line ig still of the opinion that berths of 
less than 1,000 ft. are impractical and may be unsafe. in view of 

_ our present knowledge of ships which will require a berth length 


; am i @ 
a i | 
ATTN ieticsege ant | i 
: oe i. j | ee 
of at least 1,000 ft. The S.S, Michelangelo, the 8.S. Raffaello of ~ 
Italian Line as well ae the S,S. United States, the S.S, France and -. 
the Queen Elizabeth 2 are presently known to fall in this category. 
In addition, the present design of the three finge? piers provides 
for apron widths which are so great that serious docking problems 
may be caused especially when all berths are in use, : re 
Yass ae 
. . Italian Line has supplied the Port Authority with : 
its detailed "Freight Requirements" at the proposed permanent, 
facility. Oply recently has Italian Line received a satisfactory 
- response from the Port Authority with respect toa majority of i 
its freight requirements. = rt 7 
: (elect GAR a 
rt A further question remains as to whether Italian - 
Line will have-an opportunity during the interim constiuction period . 
- to act as agenf for the operation of Pier 90 on an etonomically sound 
basis. , : . : : . 


' Whether or not the ptoblems mentioned here can 
be resolved.on or before April 1, 1969 is,a matter for which the : 
, City of New. York and the Port Authority must bear prime respons- < *:' 
, ability at this time. ia re 
4 i 
Italian Line sincerely desires to use a new and = nae 
improved papsenger facility, in New, York City. However, that facilei* . 
‘ity must be available with, at the very least, the efficiency of the 1 
_present operation at Pier’90 and be on a sound economic basis for: |+ 
-Italian Line.. : ‘ NOS a Fy 
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 Ottone Empoldi Set 
General Manager U-8. and Canada 
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Mr. Matthias E. Lukens 
Deputy Executive Director 
The Port of New York Authority 
111 Eighth Avenue 

_New York, N,Y. 10011 
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BEFORE THE 
FEDERAL MARITIME COMMISSION 
In the Matter of 
FMC Agreements Nos. T-2271, T-2272 


a 


REPLY TO SUPPLEMENTARY RESPONSE 
OF PORT OF NEW YORK AUTHORITY 


i. 


Since the Supplementary Response of the Port of New York 
Authority dated March 21, 1969 (copy of which was never received 
by this office but was furnished by the Commission's courtesy), 
which commences as a reply to Protestant's telegram of March 18, 
1969, is in reality a further extensive defense of Agreements 
T-2271, T-227e, Protestant presumes that it may be heard in 
rebuttal. 

1. Whether the Authority's letter of February 20, 1969, 
addressed to all passenger lines, represented an attempt to com- 
pel the lines to execute T-2272 can be gathered from its terms 
and from the subsequent events, for an account of which we are 
indebted to the Supplementary Response: 

(a) The letter of February 20, 1969 announced a "tar- 
get date” for termination of existing leases, and explicitly 
said: "All ships requiring berthing space on any of these piers 


on and after March 16 must apply to the Port Authority for such 


space. The filing of an executed agreement with us, the subse- 


quent filing by us with the Maritime Commission and any further 
approval then required by the Commission is necessary pefore a 
berth can be assigned. Will you kindly therefore give your 
attention as a priority matter to the execution of the agreement 
in order that you will not encounter any delays or inconveniences 
in docking your vessels when they arrive in New york on or after 
March 16." The letter concluded with advice that two major 
piers would be closed by March 16, so that berths would be avail- 
able only at the five other interim piers. 

We cannot read this document as an awkwardly worded adjura- 
tion to expedite execution because the project would otherwise 
be delayed pending Commission approval. Instead, it fairly 
laid down that after March 16 the Port Authority would be 
assigning pier space, and would do so only to signatory lines, 
and perhaps also only after Commission approval "Sse necessary." 
To close down certain piers, to cancel leases on the others, 
and to condition berth assignments for the interim terminal on 
execution of the agreement would clearly be to carry out 
paragraphs 1(b), 4 C, 31(a) [second sentence], (0), (a), (e) 
of T-2271 before Commission approval, notwithstanding the express 
terms of paragraph 36; and likewise as to paragraphs 3 [first 
two sentences], 4, 5(a), and 9 of T-2272. We submit that this is 
exactly what the letter of February 20 said would happen. 

(b) It appears that the response from the lines was "most 


disappointing". So said a bitter telegram addressed to them by 


the Port Authority on March 1, 1969 [Exhibit 2 to Supplementary 
Response], from which much interesting information can be 
gathered. So far as relevant to the present issue, however, in 
grudgingly agreeing to permit consultation of the lines with 
their principals, the Port Authority has repeated its intention 
to go ahead with the project entirely without reference to §15. 
Mie in deference to your principals, we will withhold initiation 
of the project for three weeks beyond the March 10, 1969 Lisbon 
meeting of the Atlantic Passenger Steamship Conference. The 
interim terminal period will therefore commence at 12:01 A.M. 
April 1, 1969. In the meantime, we are asking our Board to 
promulgate the tariff for the interim period and to authorize 
award of the contracts for demolition." 

To the Port Authority, its "deference" may seem a sign of 
negotiating weakness. To us, it reads like a definite ukase 
intended to take effect at a minute certain. This it may not do. 

(c) What has emerged from the new submission and its ap- 
pendices is that as of the time the agreements were filed only 


three lines had executed T-2272, though signature spaces were 


shown for eighteen, all the existing passenger lines (including 


some known to have suspended operations). We suggest that this 
was a misrepresentation to the Commission. Surely it is inap- 
propriate, to say no more, to imply that parties have contracted 
by a form of document which shows their names listed in an im- 
posing sequence more than three pages long. Protestant was 
actually misled on this score, having supposed, perfectly natu- 


rally, that all parties shown must have agreed, and that only a 


ministerial act of execution, delayed for some reason, remained 
to be performed. Now it seems that serious disagreements remain, 
and that even the physical attributes of the new terminal are 

in dispute. See Exhibit 3 to Supplementary Response, letter of 
Italian Line. What the City and the Port Authority have done, 
quite simply, is to imply they have final agreements with com- 
panies with which in fact they are merely negotiating. 

We can scarcely understand such a procedure. ‘It is common 
for conferences to provide that other unnamed persons may adhere 
to an agreement by complying with stated Bancinsticn meauicements? 
But it is unexampled to give a long list of companies which have 
not signed in a form that plainly implies that they have. 

At the very least, the agreements are not ripe for approval 
before they are signed. We shall argue further that this is 
all the more the case when their proponents seem to be contend- 


ing that they cannot be effective without exclusive patronage 


| 
of all the lines. And it would still be true even if the Port 


Authority were so confident of compelling adherence by April 1 
that it was prepared to break ground without it. | 

2. Both in its original and supplementary responses the 
Port Authority has made representations concerning the meaning 
of the two agreements which cannot be sustained from their text. 
For instance, the first response said: "There is nothing in the 
agreement to prevent a public or private developer from con- 


structing a new passenger ship terminal on property not now under 


the control of the Port Authority or the City of New York. 
Accordingly, any carrier not wishing to sign the agreement . 

is presently free to seek out accommodations at other locations 
in the harbor not affected by the ... agreements." [10] The 
Supplementary Response specifies these locations as "privately- 
owned waterfront on the North River, Brooklyn, S.I., and munici- 
pal and private property ... in New Jersey." [5] 

(a) To begin with, no carrier which executes T-2272 has 
any choice whatever. It agrees "to operate all ... passenger 
service to and from the Port of New York ... only to and from 
the Interim Terminal ... and ... to and from the Permanent 
Terminal only *** Moreover, ... [it] shall not make use of any 
pier, dock, wharf, bulkhead or other terminal of any type within 
the Port of New York for passenger terminal operations". [Par. 3] 
If it fails to sign, it is excluded from the existing as well 
as the new facilities. [Par. 9] This is as tight as it can be 
with respect to signatories. 

A grave legal question presents at the threshold, whether 
persons other than carriers, even if subject to the Shipping Act, 
may employ an exclusive patronage contract. We contend that 


since FMB v. Isbrandtsen Co., 356 U.S. 481 (1958) in effect out- 


lawed exclusive patronage contracts even for carriers under §15, 


the Commission may authorize such a contract only under §14b, 
which applies solely to carriers in their relation to shippers 
of cargo. On the express point of law, the present case seems 


to be of novel impression in respect of a terminal operator, 


although the Commission and its examiners have disapproved 


efforts in this direction on their merits. See cases cited in 
our Protest. 

The issue is sharpened by the exceptionally severe form 
of contract exacted here. Paragraph 9 of T-2272 provides, as 
said, that "No operator of passenger vessels shall be permitted 
to utilize the Interim or Permanent Terminal except as signa- 
tories of this agreement." The ordinary exclusive~patronage 
contract never refuses service to nonsigners, although it de- 
mands a higher rate. Here the nonsigner is denied service. We 
contend that a terminal, like a common carrier, may not lawfully 
turn away an applicant for service for refusing to bestow all 
his business there. 

But apart from these extremely serious legal questions, 
which go to the heart of the Shipping Act, how can it be 
asserted that a competitive terminal can be developed when the 
carriers whose business is essential to such an enterprise are 
precluded from patronizing it? The Port Authority says that 
despite the penalties for not signing, namely, total exclusion 
from its projected facilities, carriers need not sign, and may 
therefore be free to patronize others. Practically, of course, 
the closing down of all terminals now available and the limita- 
tion on use of interim facilities to signatories would, if 
permitted, constrict the class of such independents to the van- 
ishing point; for competitive facilities could not be constructed 


rapidly enough to serve them immediately, and they are faced 


with eviction on April 1, 1969. 

(bo) Is it true, moreover, that “there is nothing in the 
agreement to prevent a public or private developer from con- 
structing a new passenger terminal not now under the control of 
the Port Authority or the City of New York"? 

It must be observed that this statement implies an asser- 
tion of fact that there are facilities in New York harbor (speci- 
fied in the Supplementary Response as being in various parts of 
the City, including along the Hudson River, as well as in New 
Jersey) which are not within the control of the City or the 
Authority. We demand proof of this assertion on the factual 
side, having understood, for instance, that the City owns all 
put two piers on the Hudson, obviously the most desirable situs. 

On the legal side, we call attention (as we did in our 
Protest) to Paragraph 31 of T-2271: "... neither the City nor 
the Port Authority will issue any work permit or other construc- 
tion approval or consent whereby structures suitable for such 
[passenger] operations may be provided whether by alteration of 
existing structures, or by new construction, anywhere within 
the jurisdiction of the City or the Port Authority." Assuming 
that there is privately-owned property suitable for terminal 
use within New York, is it seriously asserted that under New 
York law it may be so developed without work permits or con- 
struction approvals from the City? Of that somewhat improbable 


condition we demand proof. If it cannot be proved, the suggestion 


of freedom to construct is without foundation. The Supplementary 
Response is franker in admitting (p. 9) that the intention is 
that "the City and the Port Authority will not authorize others 
to construct any passenger vessel terminal facilities." {Em- 
phasis supplied. ] 

What conditions may be in New Jersey is not, with great 
respect, a matter of concern to Protestant. Its plans call for 
construction in New York, preferably along the Hudson. It has 
the right to challenge the legality of the clauses that affect 
it directly. It expects to prove also that the Hudson is essen- 
tially the practical area for passenger-terminal development, 
and not the other areas to which Respondents would relegate it 
and others. 

We remind the Commission that it is this provision of T-2271 
which has obviously most worried the City, for it has exacted 
indemnification from the Port Authority for legal damages it may 
perpetrate against owners of private property by withholding 
work permits under §31. When the parties themselves thus signal 
the legally dubious aspect of their agreements, others who are 
affected may challenge it before the Commission. : 

3. The two responses seem to consider that the trans- 
portation need justifying approval under §15 is more or less 


self-evident, so much so that they even suggest that no hearing 


| 
is required. One page in each of the papers is all that is 


vouchsafed on this critical subject. 


(a) The idea that hearings by the City Board of Estimate 
or other similar bodies can satisfy §15 is not, we presume, 
seriously advanced. Congress has not authorized the Commission 


to delegate its statutory functions to New York or to the Port 


Authority. It is also obvious, contrary to assertions in 


the responses, that the questions before these agencies were not 
Shipping Act questions. No one is asking the Commission to 
decide who should build what kind of terminal where. The Com- 
mission is being asked by the proponents to approve, and by 
Protestant to disapprove, agreements that must be measured 
against the standard of their effect on competition and commerce: 
to say whether these agreements, which contemplate certain facil- 
ities to be built by certain parties, offend against §15 by what 
they provide respecting who shall use the facilities and respect- 
ing whether competitive facilities may be constructed. It is 
precisely the answers that the "responsible local public offi- 
cials, including those who presided at and participated in three 
public hearings," gave to these questions which the Commission 
is called upon by law to review entirely independently on its 
own record. 

(bo) ‘The quite casual justifications for approval that are 
advanced seem to comprehend the following: 

First, we are referred to two promotional brochures [Ex- 
hibits A, B to first response], with no guide to the material 
deemed significant. The brochures show very little more than 


that it is very cold on cold days in winter and very hot on hot* 


days in summer at existing New York terminals, and that the plan 


for remedying this unsatisfactory condition has undergone a 
remarkable shrinkage in scale between the writing of the two 
documents. We may also notice that according to Exhibit 3 to 
the Supplementary Response, the plan is considered by the single 
most important transatlantic carrier to contain so serious a 
design problem, that the terminal may actually be unsafe for the 
five great passenger ships of the world, to say nothing of other 
docking problems arising out of dimensional characteristics. At 
best, the material suggests that a new terminal, and (subject 
evidently to some dispute) perhaps the proposed terminal, may be 
a desirable improvement upon existing facilities. There is no 
showing of need for clauses on their face utterly destructive 
of competition by possible competitive terminals and unjustly 
discriminatory between carriers. 

Second, a halfhearted argument is made that delay even for 
a hearing may entail rising construction and financial costs. 
This is, of course, pureconjecture at this stage. Tt is not 
outside human experience that contract prices can be fixed, for 
instance. In any case, the Shipping Act does not purport to 
underwrite the costs of inflation. The damages to commerce that 
may be inflicted by an unlawful combination can quite easily 
outweigh the costs of construction even of a desirable new facil- 
ity. Nor can it be seriously argued that such costs represent 
a transportation need justifying clauses otherwise violating the 


antitrust laws: in what meaningful sense can it be said that 


10 


exclusive patronage and the stifling of terminal competition 
must be accorded for 70 years because otherwise construction 
costs will rise? The Respondents must prove transportation 
need for such clauses, not that it may cost them time and money 
to prove it. 

Third, it seems to be contended that the clauses are jus- 
tified because bus and air terminals in New York have employed 
them. The short answer is that such precedents, about which, 
of course, we have no information beyond the Supplementary 
Response, have no ‘standing before the Commission under the 
Shipping Act. Whether they have value even as analogies cannot 
be determined without a record in which they are carefully 
analyzed; and one ‘suspects that most examiners would regard an 
excursus into their details as painfully enlarging the scope 
of any proper hearing before the Commission. 


Finally, a single sentence in the Supplementary Response 


(p. 11) says that clauses such as are here assailed "are the 


essence of the ability of the responsible public agency to 
provide consolidated or union terminal operations". If this 
implies that the proposed terminal cannot succeed without ex- 
clusive patronage or against competition, it is obvious that, 
assuming the particular terminal is proved to be a facility 
essential to commerce, a very heavy burden falls on the Respond- 
ents to prove the truth of this proposition. Not only is there 
no proof of it, but it is not even explicitly asserted; it must 


pe deduced from the ambiguous phrases quoted. In two recent 


cases cited in our Protest, where terminals have sought some- 
thing resembling exclusive patronage, the Commission's examiners 


have rejected this argument. 


CONCLUSION. Respondents have made no case for approval, 
let alone for approval without hearing on the grave! issues 
their application presents. Their agreement has not been exe- 
cuted by more than a small fraction of the projected signers. 
There are evidently serious objections to the desiien itself, 
which we have no right to suppose will be arbitrarily over- 
ridden. No justification for an exemption from the antitrust 
laws has been advanced that is cognizable under §15. Moreover, 
there is grave doubt whether the Commission may Bodora exclusive 
patronage to noncarriers at all under §15. 


The presence of so many serious questions of fact and law 


in any case requires the Commission to order the statutory 
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Attorney for 
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BEFORE THE 
FEDERAL MARITIME COMMISSION 
In the Matter of 
FMC Agreements Nos. T-2271, T-2e72 


COMMUNICATION 


Please take notice of the attached letter of Protestant, 
addressed to the Mayor of New York City in connection with 


the above entitled matter. 


Respectfully submitted, 
2 od 
Joseph A. Kiausner 
Attorney for 
Marine Space Enclosures, Inc. 


1028 Connecticut Avenue, N.W. 
Washington, D. C. 20036 


April 8, 1969 


GENERAL PROPERTY CORPORATION 
383 MADISON AVENUE 


NEW YORK, N. Y¥. 10017 


PLAZA 29-7800 


7 April 1969 


The Honorable John V.. Lindsay 
Mayor, 
The City of New York 


Re: Proposed Passenger Ship Terminal 
46th/50th Streets, Hudson River, New York 


My dear Mayor Lindsay: 


Approximately ten days ago, this writer suggested to the 
Acting Commissioner of the Department of Marine and Aviation, Honorable 
Charles Leedham, Esquire, that in the interest of expediting the imple- 
mentation of a Passenger Ship Terminal at the above-captioned location, a 
stipulation be entered into between the parties to certain litigation before the 
Federal Maritime Commission, pursuant to which Marine Space Enclosures, 
Inc. will withdraw any objection to immediate construction. | 


This was predicated upon the further aereement that a full 
nonntine and consideration of the legal aspects pertinent to the contract 
between the City and the Port of New York Authority be conducted by the 
Federal Maritime Commission. To date, no response to this suggestion has 
been received from the City. 


We have been impressed by the frequent, etatements made 
by various City Authorities with respect to the "urgency" of the earliest 
possible construction date. For this reason, we seek to eliminate any delay 
which might be attributed to the present law suit, 


This letter is being written in order to bring the matter 
to your attention so that in future, it cannot truthfully be alleged that Marine 
Space Enclosures, Inc., the litigant, is seeking anything other than a legal 
determination as to whether or not the contract entered into between the City 
and the Port of New York Senor isa Jawiul one. 


Respectfully yours, 


MMe pe ee 
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I. Statement of the Issues Presented 
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II. Statement of the Case . - 
PEE PAT GUMEN te senior recmieu cnr oijeiaf oot cnn anon cos o 


A. The Commission erred in denying full eviden- 
tiary hearing and in approving the "par- 
ticularly anticompetitive provisions of 
the agreements" without affording oppor- 
tunity for hearing and legal argument, 
and without making findings of fact and 
conclusions of law under §15 ..--+-=:-s 


The Commission erred substantively in 
approving the agreementS .- +++: * 


The issue of unjust discrimination and 
unfairnesS .-.+«+-s«-s+ee ee 2 & 


The issue of the public interest .. . 


The issue of detriment to commerce - - 
The issue of prejudice and preference. 


The issue of whether a noncarrier may 
exact exclusive patronage . .- «+ + 


Appendix 


Exhibit A 


’ BRIEF OF PETITIONER 


I. STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


A. Whether the Federal Maritime Commission was empowered 
to overrule petitioner's protest and such petitioner's formal 
demand for an evidentiary hearing, and without hearing evidence 
or legal argument to grant summary approval under $15, Shipping 
Act, 1916, 46 U.S.C.A. §814, to agreements whose Anas fee 73 
years preclude construction, maintenance and operation of any 
passenger-ship terminal in New York other than the single ter- 
minal contemplated by such agreements, and require all passenger 
carriers to patronize such terminal exclusively during the same 


73 years or be entirely deprived of its services. 


B. Whether on the merits the Commission lawfully approved 
such agreements, or whether it should have disapproved them as 
(1) unjustly discriminatory and unfair as between carriers, 


(2) detrimental to the commerce of the United States, (3) con- 


trary to the public interest, and (4) in violation of §16 First 


of the Act, all contrary to said §15. 


II. STATEMENT OF THE CASE 


1. This is a petition to review a final order of the Fed- 
eral Maritime Commission entered pursuant to §15, Shipping Act, 
1916, 46 U.S.C.A. §814, granting approval (carrying exemption 
from the antitrust laws) to certain agreements described below. 

Jurisdiction and venue repose in this Court under 28 
U.S.C.A. §2342 and §2343 [1969 Pocket Part]; 5 U.S.C.A. §702 


and §703. 


2. Petitioner is a New York corporation. As part of a com- 
plex structure to be developed by new construction methods above 


and below surface on New York City water-front property, it de- 


sires to construct and operate a terminal for passenger ships. 


It had originally proposed this complex to the City authorities 
for the area on the Hudson River between West 45th and 5lst 
Streets. Other property, however, is also suitable, including 

a large terminal in Staten Island, among the largest privately 
held terminals in the City, owned by one of petitioner's affil- 
iates, where passenger operations are deemed feasible as part of 
the complex such affiliate is planning for this site. Petitioner 
is also engaged in negotiations with other private owners of prop- 
erty suitable for the purpose in the City, and the City itself 

has invited consultation with petitioner respecting a site for a 


river-front airport which petitioner considers could also, but 


for the circumstances hereinafter described, incorporate a 


passenger-ship terminal. 


3. As of January 15, 1969, the City of New York entered 


into agreements with the Port of New York Authority (FMC T-2271, 
Exhibit 1 hereof), and with the Authority and (apparently) 18 
steamship operators and agents2/ providing substantially all 
major known passenger liner service having terminus in New York 
(FMC T-2272, Exhibit 2), which agreements contain the following 
terms:2/ 
(a) The City will finance and the Port Authority will 
construct at an estimated cost exceeding $60 million, and there- 
after the Authority will lease from the City and operate, a new 
terminal for passenger vessels on the Hudson River in the area 
of West 45th - 5lst Streets. The original term of lease of this 
terminal is 20 years (T-2271 par. 3, Exhibit 1, p. 4). The 
basic rent is fixed to amortize the City's investment, with in- 
terest, within such original term; and the first $750,000 of each 
year's profits is to be paid as additional rent (id. Par. 4A, B, 


Exhibit 1, p. 7A). Pending completion of this permanent structure, 


1. We learn from the Commission's order under review that 
six lines had executed the agreement as at April 10, 1969. Ex- 
hibit A, p. 2 note l. 


2. For the Commission's statement of the terms of these 
agreements, see pp. 1-3 of its order, Exhibit A. ; 


estimated to take three years, four existing piers at separated 
sites are to be leased to the Authority for operation as an 
interim terminal. Passim. 

The City and the Authority agree to cancel all exist- 
ing leases to use other of their present facilities within 30 
days where possible (T-2271 par. 31, Exhibit 1, p. 23). They 
promise not for 50 years after the primary term expires to au- 
thorize the use for passenger operations of any other property 
within their control, or to permit structures suitable for such 
operations to be provided by any person anywhere in their juris- 
diction, whether on public or private property, and whether by 
new construction or alteration, the Authority agreeing to indem- 
nify the City for any legal damages to which it may be adjudged 
liable on account of its refusal of such authorization or permis-— 
sion (T-2271 par. 31(a), Exhibit 1, p. 23). They promise not for 
70 years to promote, finance, establish, construct, operate or 
maintain any other passenger-ship terminal facility, or to au- 
thorize any other ‘person to do so (T-2271 par. 31(b), Exhibit 1, 
p. 24); and they agree to exact an undertaking from all passenger- 
ship operators to use no other facility in New York City (T-2271 


par. 31(c), Exhibit 1, p. 24). 


(e) The carriers agree that they will use the interim 


premises until the permanent terminal is ready (approximately 
three years from now), and that thereafter for 50 years after the 


expiration of the original term of the lease of such terminal, 
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that is, for a period of 73 years in all, they will not! (except 
in emergency) use any other terminal of any type in the Port of 
New York (T-2272 par. 3, Exhibit 2, p. 2). All passenger-ship 
operators may become signatories of the agreement, but no oper- 


ator may utilize either the interim or the permanent terminal 


without becoming signatory (T-2272 par. 9, Exhibit 2, p- 5). 


4. By their terms these agreements required the approval of 
the Commission under §15 of the Act. Notice of their filing was 
published in the Federal Register on February 28, 1969, page 3639, 
with'12 days allowed for comment by interested persons. Peti- 
tioner and an affiliated company filed such a comment, as appar- 
ently did others, as we learn from the order under review (Exhibit 
A, p. 3 note 2), although petitioner was not served orjinvited to 


reply thereto. 


5. Petitioner's comment (Exhibit 3) was a protest against 
approval of the agreements, with a formal request for public 
evidentiary hearing. In substance, petitioner as the protestant 
alleged an interest in the construction of a competitive passenger- 
ship terminal and that effectuation of the agreements would imme- 
diately and for 73 years destroy all right of entry into the 
terminal field. Protestant contended that the agreements should 
not be approved because: : 

(1) Their terms are contrary to the public interest, in 


violation of §15, Shipping Act, 1916, 46 U.S.C.A. §814 (Appendix) , 


in erecting a classical restraint of trade of peculiarly per- 
nicious form: no one is to be allowed to construct independent 
terminals; there is to be one terminal only, to be leased to one 
operator only, to the exclusion of all competitors, existing or 
potential; carriers are to be dragooned not merely by the physi- 
cal fact that there will be no other terminal, but by an explicit 
promise of 73-years exclusive patronage on pain of being excluded 
from that unique facility. 

(2) They will prevent the development of additional 
terminal facilities contemplated by protestant or by any other 
person, now and for 73 years, and may well discourage the wealth 
and variety of steamship services, including passenger services 
by sea, which have traditionally characterized the Port of New 
york and are essential for the health of that sector of our com- 
merce, all to the detriment of the commerce of the United States 


in violation of §15 of the Shipping Act. 


(3) Further, they violate §15 in the respect that 


(a) they confer upon the Port Authority undue and unreasonable 
preference and advantage, and subject protestant to undue and 
unreasonable prejudice and disadvantage in violation of §16 
First of the Act; (b) carriers, barred from using alternative 
facilities and penalized if they do so by absolute exclusion 
from the Authority's premises, will thereby be subjected to 
unjust discrimination and unfair treatment; (c) such carriers 


will be ‘subjected to undue and unreasonable prejudice and 


y 


disadvantage in violation of §16 First; and (d) terminals may 


not employ exclusive-patronage contracts. 


6. The Commission held no formal hearings, evidentiary 
or of awe’ Neither oral nor written evidence was received 
under oath, and of course no cross-examination occurred. No 
briefs were invited or received, and no oral argument was 
held. | 

The only material before the Commission of which peti- 
tioner had notice consisted of the following documents: 


(1) The two agreements, T-2271, T-2272 (Exhibits 
1 and 2 hereof) 


(2) Petitioner's Protest dated March 11, 1969 
(Exhibit 3) 


| 
(3) Response of New York City and the Port of 
New York Authority dated March'18, 1969, 

with two attachments (Exhibit 4) 


(4) Telegram of Petitioner dated March 17, 1969 
(Exhibit 5) 


(5) Supplementary Response of the Port of New 
York Authority dated March 21, 1969 
with three attachments (Exhibit 6) 


(6) Reply of Petitioner dated March 27, 1969, 
to Supplementary Response of the Port | 
of New York Authority (Exhibit 7) 


Petitioner's Communication dated April 8, 
1969 (Exhibit 8) 


— 


3. The reference on page 5 of the Commission's order to 
"three public hearings in New York" should not be understood 
to have been Commission hearings. They were apparently meet-— 
ings of the City's Board of Estimate. Exhibit A. 


7. On April 10, 1969, the Commission issued its order of 


4 
areas The order states that "Proponents have demonstrated 


a transportation need for the agreements and it would appear 
that the agreements are not unjustly discriminatory or unfair 
or detrimental to the commerce of the United States and are not 
contrary to the public interest" (Exhibit A, pp. 3-4). Peti- 
tioner's protest was disposed of by the assertion that "The 
particular interests of the protestants appears [sic] to be 
indirect and remote" (p. 4); and that "In the past no passenger 
terminal facilities in New York have been provided by private 
interests." Id. See also page 5, where an account of certain 
hearings before the Board of Estimate of New York City is given, 
which includes a reference to protestant's participation, again 
in an apparently derogatory sense. 

The substantive basis for the approval is a finding 
that terminal facilities in New York "are substandard, dilapi- 
dated, run-down, inefficient and unattractive. For years it has 
been recognized by governmental bodies, the steamship industry, 
and labor interests that ocean passenger service at New York has 


suffered from these inadequacies. Modern and efficient passenger 


4. The order is actually dated April 7, 1969. By some 
special convention, the Commission dates its orders as of the 
date its members vote (apparently on the result rather than 
the official text). We have been assured that no other party 
received notice of the decision prior to official issuance on 
April 10, 1969. But compare 28 U.S.C.A. §2344 on the require- 
ment for prompt service after entry. 


facilities for New York are essential if ocean passenger vessels 
are to continue service at that Port" (pp. 4-5). The absence of 
any opposition but that of protestant is recited. "No passenger 


no/ 


lines appeared in opposition. The Commission is thus "per- 


suaded that these factors demonstrate that the agreements encom- 


pass sufficient transportation benefits in the public interest 


to warrant their approval. In fact, the transportation need is 
so clear we consider it essential that the project be permitted 
to be initiated as soon as possible." (p. 6). 

But the Commission then goes on to observe that the 
agreements "are unique, and involve relationships and obligations 
which in their present form have not heretofore been subject to 
Commission consideration ... under section 15 of the Shipping 
Act, 1916 .... [CJertain clauses and provisions ... are of 
especially anti-competitive character and effect. Standing alone 
this does not require disapproval of the agreements or portions 
thereof." Idem. The solution is that the Commission reminds 
the parties of its continuing jurisdiction over them (p. 6), and 
that "Any aggrieved party, whether or not a party to the agree- 
ments, may avail himself of the ... procedures established by 
this Commission for the hearing of disputes, complaints or other 


5. It appears clearly from the context that the Commis- 
sion's summary of interests supporting and opposing the project 
relates to certain proceedings before the New York City authori- 
ties, and not to proceedings before the Commission itself. See 
note 3, supra, p. 7. 
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disagreements ...." (p. 7)- Further, because of their "particu- 
larly anticompetitive provisions", the Commission says it will 


demand continuing information about the functioning of the agree- 


ments, and also the filing of tariffs on 30-days notice. Id. 


6 
8. On April 11, 1969, the Commission denied protestant ties) 


application for a stay pending this Court's review, and on 
April 17, 1969, this Court denied a stay but ordered expedited 
review. The Petition for Review was dated April 14, 1969, and 


bears No. 22936. 


———— ee 


6. In these papers, the petitioner is usually described 
as the protestant, in conformance with F.R.A.P. Rule 28(d), 
28 U.S.C.A. 


III. ARGUMENT 


A single sentence in the Commission's final order of ap- 
proval disposes of all the legal issues of which the agency takes 
notice in the case:_/ "proponents have demonstrated a transporta- 
tion need for the agreements and it would appear that the agree- 
ments are not unjustly discriminatory or unfair or detrimental to 
the commerce of the United States and are not contrary to the 


public interest." (Exhibit A, pp. 3-4) 


| 

The remainder of the order sets out, apparently as matter 
of common knowledge ("For years it has been recognized, etc." 
Exhibit A, p. 4), the essential need for a new passenger-ship 
terminal in New York, and disposes of the protestant as having 


8 
only "indirect and remote" rarest Id. 5 | 


Broadly, the first question is whether the Commission had 


authority by summary proceedings, without hearing evidence or 


legal argument, without permitting confrontation of the adversary 


7. Protestant contended that the agreements violated §15 
in violating §16 First ("The Commission shall ... disapprove ... 
any agreement ... that it finds to be ... in violation of this 
Act ...."). The Commission takes no notice of this issue, or 
of protestant's further contention that noncarriers may not em- 
ploy systems of exclusive patronage under §15. 

8. These "findings" occupy two of the eight pages of the 
order; the other six pages consist half of preliminary) summary 
(pp. 1-3), and half of a reminder that the Commission will main- 
tain interest in the operation of the agreements on account of 
their "especially anti-competitive character and effect." 

(pp. 6-8) 
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interests, and with only the representations before it which are 
enumerated in Par. 6, p. 7, supra, to approve agreements that in 
its own words are "unique, and involve relationships and obliga- 
tions which in their present form have not heretofore been subject 
to Commission consideration by virtue of its authority under Sec- 
tion 15 of the Shipping Act, 1916." 

The second broad question is whether, assuming the Commission 
has such authority, it has made the requisite findings of fact 
and law, upon an intelligibly reasoned basis, to permit approval 


under §15. 


A. The Commission erred in denying full evidentiary 
hearing and in approving the "particularly anti- 
competitive provisions of the agreements" without 
affording opportunity for hearing and legal argu- 
ment, and without making findings of fact and 


conclusions of law under §15. 


The Commission's proceedings in this case violated accepted 
canons of fair hearing and prevented the compilation of a record 
adequate for its own essential duties under §15. 

The courts have not been dogmatic on what such a record 
shall contain or how it shall be gathered. The nature of the 
issue and the scope and intensity of the controversy have much 
influence. If the question is exclusively of law, an evidentiary 
hearing may be dispensed with, American Export Isbrandtsen Line 
v. FMC, 334 F.2d 185 (C.A. 9, 1964); Persian Gulf Outward Freight 
Conf. v. FMC, 375 F.2d 335 (C.A.D.C. 1967); Los Angeles v. FMC, 


388 F.2d 582 (C.A.D.C. 1967). But it is obvious that in that 
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case the parties ought to be allowed briefs and possibly argu- 
ment, and this Court has only recently advised the Commission 
that even if only a point of law is involved it should allow 
affidavits of fact so as to present a better background for re- 
view, Persian Gulf, supra, 375 F.2d at 341 note 4. such affi- 
davits may also be appropriate in cases where the facts are 
either uncontroverted or easy of ascertainment, and accordingly 
confrontation is less significant in testing them. That the 
judgment in such cases may be doubtful (responding, perhaps, to 
considerations of supposed time urgency) is shown by North 
Atlantic Westbound Frgt. Ass'n. v. FMC, 397 F.2d 683 (C.A.D.C. 
1968); id., reported in 8 S.R.R. 20,245 (C.A.D.C.. 1968), where 
Revaing first adopted the procedure of affidavits and briefs the 
Commission, this time perhaps balancing this Court's expression 
of doubt in the stay proceeding against its own conviction of 
urgency, requested a remand for reconsideration. | 

But the Court has been quite clear where genuine factual 
issues exist. "Petitioner raises a procedural contention that 
the Commission could not extend any approval because no eviden- 
tiary hearing was held. The Commission asserts as ani answer 
that the statute only requires a hearing before disapproval, 
cancellation or modification of an agreement. We are not dis- 
posed to accept the view that even where there is a sharp evi- 


dentiary question on a material fact the Commission could dis- 


pense with a hearing and confer approval." Los Angeles v. FMC, 
| 
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388 F.2d 582, 583 (C.A.D.C. 1967). The argument advanced by 
the Commission in that case was curiously regressive in light 
of its responsibilities under §15 as it has itself staked them 
out with the authority of the Supreme Court. 

We must notice in this context the elementary requirement 
that the Commission's findings, profoundly important in the vivi- 
fied scheme of shipping regulation, must be framed in reasoned 
and intelligible terms. "The Commission's discussion ... is as 
sparing in detail as it is flat in conclusion." U.S. Atlantic 
& Gulf Conference v. FMC, 364 F.2d 696, 699 (C.A.D.C. 1966). 
"[T]here is no exception to the requirement of §8(b) of the Admin- 


istrative Procedure Act for findings sufficient to support the 


Commission's orders. Those findings are completely lacking in 


this record." Anglo-Canadian Shipping Co. v. FMC, 310 F.2d 606, 
615 (C.A. 9, 1962). "Our difficulty ... is that the Commission 
made no findings on the point. It merely stated the abstract 
proposition...." Guam v. FMC, 329 F.2d 251, 255 (C.A.D.C. 1964). 
See also Puerto Rico v. FMB, 288 F.2d 419, 420 (C.A.D.C. 1961); 
American President Lines v. FMB, 317 F.2d 887, 890 (C.A.D.C. 1962). 
In all these cases, which are by no means exhaustive, the agency 
has been admonished to examine the issues, to weigh the evidence, 
and to explain the reasoning that guides it to its conclusions 

of fact and law. These requirements have special pertinence, 
considering their far-reaching economic consequences, to the Com- 


mission's rulings under §15. 
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We submit that the order under review palpably fails, meas- 
ured against these tests. Here are agreements that on their 
face foreclose passenger-ship terminal competition for 73 years;— 
that decree one carrier may receive service at the only permitted 
terminal and that another may not, depending only on which one 
agrees to yield up exclusive patronage; that contain monopoly 
clauses which the Commission has stricken down three times in the 


last year; that raise almost every conceivable statutory question 


of public interest, detriment to commerce, discrimination between 


carriers, and prejudice between terminals. Here are agreements 


so "unique" in the Commission's experience, so visibly repressive 
“Pp 


of competition, that the Commission, obviously uneasy, felt 


"required" to "emphasize its jurisdiction" after approval. Here 
is a potential competitor, directly denied the right of entry, 
and demanding a hearing on the challenges the agency itself should 
have raised vigorously. 3 

Yet the Commission disposes of all these issues ina single 
sentence, without investigation, without a record, without dis- 
cussion, without reasoning, in a somewhat weakly vordediiand in- 


complete paraphrase of §15, and without any explanation of why 


9. This although the City's investment is to be recouped 
with interest and possibly with a handsome profit in less than 
one-third of that time. According to agreement T-2271 par. 4B 
(Exhibit 1, p. 7A) the first $750,000 of profits from the opera- 
tion are payable to the City as additional rent. This repre- 
sents 16-2/3 percent of the average annual rental, which is 
itself the average annual principal and interest. 
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"Standing alone this does not require disapproval of the agree- 
ments or portions thereof." (Exhibit A, p- 6) 

This has not been the Commission's usual practice. "Section 
15's authorization of agreements ... does not dictate approval 
simply because such an agreement is filed and approval is desired 
by the parties to the agreement." Passenger S.S. Conferences - 
Travel Agents, 7 S-R.R. 457, 465 (FMC 1966). "In discharging our 
duties under Section 15, we are not limited to those matters par- 
ties to agreements wish us to see. We are required to go further. 
Where agreements are strongly protested, as here, we must examine 
not only the terms of an agreement, but also the competitive 
consequences which may be expected to flow from the agreement 
and other facts which show the objectives and results of the 


agreements.... To decide otherwise is merely to reward the clever 


draftsman at the expense of our regulatory responsibility." 


Terminal Lease Agreements, 5 S.R.R. 1057, 1064 (FMC 1965). 


1. The order under review notices that "This project has 
been the subject of three public hearings in New York." (Ex- 
hibit A, p- 5) But such hearings, held presumably by legislative 
bodies of the City of New York, cannot substitute for hearings 
by the Commission under §15. One can scarcely believe that the 
Commission accepts the investigation made by one of the parties 
at interest before it as displacing its own statutory proceedings, 
and as dispositive of issues upon which the law requires its own 


members to pass. The City of New York has no authority to grant 
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exemptions under §15; it is in fact an applicant for such exemp- 
tion. The Commission could neither delegate nor evade its own 
duty to test that application against the statute over whose 


administration it presides. 
| 

2. The Commission does not ordinarily pass over the defi- 
ciencies of agreements, under the plenary §15 duty, because of 
doubts concerning harm to a protestant or concerning its inten- 
tion or ability to enter the field if not excluded by then. In 
at least three recent cases the Commission has disapproved agree- 
ments where the injury to any particular individual was consid- 
erably less concrete than here. 

In Transshipment and Apportionment Agreements, 7 S.R.R. 

799, 809-811 (FMC 1966), where connecting carriers contracted 
to use only each other's services for transshipment, ana where, 
since the first carrier monopolized its trade, its promise to 
patronize the conference of on-carriers exclusively meant that 


"the possibility of any independent Second Carrier's entering 


the trade is utterly precluded", the Commission struck down the 


| 
agreement; "... its only purpose is to foreclose completely 


the possibility of any independent competitor's ever entering 

this trade. To approve such a provision would be clearly contrary 
to the public interest. At best, the provision is meaningless; 

at worst it would constitute our sanction of an absolute monopoly 


in an important segment of a trade in the foreign commerce of 


the United States." 
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and close to our present case: "... Weyerhaeuser retained 


the right to operate its public terminal (Atlantic) ... No other 


tenant at Port Newark was given a similar right.... While it is 


ot at all clear that Ballmill or other tenants would have the 


not at_all clear that 53. 
necessary resources or even the desire to operate a public ter- 


minal, the denial of such a right by the terms of their lease 
coupled with the grant of such a right to Weyerhaeuser results in 
undue preference and prejudice and is an unreasonable practice 
within the meaning of the Act." Ballmill Lumber and Sales Corp. 
v. Port of New York Authority, 10 S.R.R. 131, 139 (FMC 1968). 
[Emphasis supplied] 

Finally, the! Commission admitted as a party, and carefully 
considered the protest to a pending merger of, a shipping company 
that, like petitioner, was only planning a competitive service. 
See AML, APL and PFEL Merger Agreement, 9 S.R.R. 191, 223, 229 
(I.D. 1967) 22/ 

Yet in this case the Commission has declined to investigate 
an agreement at least partly because it deemed "remote" the in- 
terest of a party which, upon approval of the agreements, is 
immediately excluded from entering the terminal field in New York 
City. Protestant was not an unknown hypothetical competitor which 


might some day find barred its entry into the Indonesian trade; 


10. The same intention to enter the trade satisfied the 
requirement for standing for this party when it sought review. 
Matson Navigation Co. v. FMC, 405 F.2d 796 (C.A. 9, 1968). 
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it was not a person about whose "necessary resources or even 

the desire to operate a public terminal" at Newark the Commis- 
sion had any reason to be in doubt. It was surely at least as 
imminently able and desirous to enter as the protestant objecting 
to the APL merger. To deny a hearing in such a case ran contrary 
to the Commission's established practice as well as the require- 


ments of law. 


3. The cases cited above, and others, really illustrate 
the principle that since agreements within the scope of §15 are 
illegal until approved, Isbrandtsen Co. v. United states, 211 
F.2d 51 (C.A.D.C. 1954), the Commission's study must precede 
approval rather than await destructive impact after approval. 
As Mr. Justice Harlan said in Volkswagenwerk A.G. v. FMC, 390 
U.S. 261, 285 (1968): "Hence if the question were simply whether 
substantive challenge to a maritime agreement (dealing with 
labor or any other matter) is to take place in advance of imple- 
mentation of the agreement or, instead, during its operation, 
I should have thought it clear that Congress chose the former 
alternative." : 
And the Commission itself has said: "However, we do not 
hold with the view that we must await actual, or an expression 
of intended, domination on the part of the foreign-flag segment 
before we can act. We will not await an actual attempt by the 
foreign-flag segment of the conference to block a rate desired 
by the American-flag carriers." Conference Rates on Household . 
Goods, 9 S.R.R. 775, 793 (FMC 1967). | 
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As will be seen below, the Commission has in fact formu- 
lated a whole theory obliging proponents of an agreement to go 
forward with proof of justification when any of its provisions 
on their face violate certain standards. Thus, they must prove 
that overriding transportation need for the agreement outweighs 
the public interest in free competition, FMC v. Svenska Amerika 
Linien, 390 U.S. 238 (1968); that transportation considerations 
of value or cost justify discriminations in price of service, 
Conference Rates on Household Goods, supra, at 792; so too with 
respect to discriminations in terminal service, Ballmill Lumber 
& Sales Corp. v. Port of New York Authority, 10 S.R.R. 131 (FMC 


1968); and that rates shown to be prima facie unreasonable and 


detrimental to commerce are in fact reasonable, Rate Structures 


in Inbound and Outbound Trades, 10 S.R-R. 417 (FMC 1968). 

In this case, the Commission has failed to put the proponents 
to their proof on just those issues and their analogues, has not 
prior to approval performed its investigation of what it admits 
to be unique and particularly anticompetitive provisions, and 
has in truth postponed until some indefinite date after approval 


the legal test that the law requires be made in advance. 


4. We submit as well that the Commission's assertion of a 
public interest in early construction of the proposed terminal 
could not alone justify summary approval without the required 
hearing. The substantive error in its reasoning on this score 


is discussed below. 
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Of course, the mere desirability of prompt construction 
cannot excuse the duty of prior approval and the duty of proper 
investigation before that. But here we note that, in precisely 
similar circumstances, the Commission has found an expedient to 
protect the public interest at once in the terminal and in free 
competition, a tested tool, approved by this Court, for protect- 
ing both those concerns without bringing them into Gonfiice: 

It could, as suggested by the protestant (Exhibit 8), have ap- 
proved the agreements except as to the "unique ... anticompetitive 
provisions", which latter it could have set for hearing. Los 
Angeles v. FMC, 388 F.2d 582, 583 note 4 (C.A.D.C. 1967) : "In 
approving the Matson-Oakland agreements subject to a subsequent 


hearing [on controverted points], the Commission acted reasonably 


in considering 'the impending improvements and -construction in- 


volved, and the financial arrangements that must be taken to 


proceed with the project.'" 

The Commission did not elect to follow this tested path, 
although there were no facts before it showing that what was 
practicable in Oakland was not in New York. Instead, it laid 
aside sub silentio the emphatic declarations of high policy that 
have earned it a measure of judicial respect, cf. FMC v. Svenska 
Amerika Linien, 390 U.S. 238 (1968); Passenger S.S. Conferences - 
Travel Agents, 7 S.R.R. 457 (FMC 1966), and ignoring the injury 
not alone to the important public interests confided to it but 
inflicted directly upon a party seeking entry into competition, 
foreclosed petitioner's rights under the Aanintietracree Procedure 


Act, 5 U.S.C.A. §554. 
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5. It was also a breach of the Administrative Procedure 
Act to fail to pass on statutory issues squarely raised by 
protestant. Whether (1) the exclusive privilege to the Port 
Authority offended the preference-prejudice clause of §16 First 
both as respects carriers and terminal operators, and whether 
(2) the Authority, as 4 noncarrier, may lawfully employ an 
exclusive patronage contract at all, were material issues under 
the statute, which the Commission did not rule upon in violation 
of §8(b), APA, 5 U.S.C.A. §557(c). 

To the extent that this constituted an implied ruling 

against the contentions, the Commission ignored principles it 
has itself proclaimed within the year. As will be shown below, 


it has held that public terminals must give equal service to all, 


not merely to regular customers, and may not turn away any appli- 


cant for service; it has held that terminals may not exact 
exclusive patronage from carriers as a condition to service; it 
has held that this very Port of New York Authority may not allow 
exclusively to one tenant the privilege of operating a public 
terminal and deny that privilege to others. 


Thus, the failure to rule was a material breach. 


6. Finally, we must examine the Commission's contention that 
subsequent surveillance, including the right of aggrieved parties 
to complain, will cure all the procedural evils of its present 
course. We have already argued that this skirts dangerously 


close to the method of its predecessor in Isbrandtsen, 211 F.2d 51 
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(C.A.D.C. 1954), and that if it means what it says it really 


amounts to deferring its statutory duty of prior approval. But 
is it even a real alternative for the protestant here? 

Would not the protestant be met at the threshold (at 
least during any contemporary time frame worth while to it), if 
it complained under §22, Shipping Act, 1916, 46 U.S.C.A. §821, 
with a defense in the nature of res adjudicata and estoppel of 
collateral attack? If the Commission's proceedings here are 
valid, if it has validly decided protestant's contentions and 
measured its damage, it is hard to see (notwithstanding the 
general rule that administrative agencies are not bound by the 
doctrine, or even by stare decisis) why the protestant should 
expect to be heard de novo. Compare Matson Navigation Co. Vv. 
FMC, 405 F.2d 796, 798 (C.A. 9, 1968). 

What underscores the error of failing to accord the 
full prior hearing on an adjudicatory issue which the statute 
decrees, 5 U.S.C.A. §§554, 556, 557, is a consideration that 
should have commended itself to the intervenors as well as the 
Commission. Urgency has been the excuse for summary action. 
Will it be better for the project to subject it to attack while 
it is building or before it starts? It is greatly to be feared 
that the sense of urgency which has motivated disregara of the 
protestant's rights at the start will give short shrift to what 
may then be deemed to threaten waste of the investment by then 
fully committed. Here again is seen the wisdom of the statutory 


| 
scheme in demanding investigation prior to approval. 


CONCLUSION TO POINT A 


To this order, if to any, would seem applicable the judicial 
strictures quoted above (p. 14). "The Commission's discussion 
is as sparing in detail as it is flat in conclusion"; "Our 
difficulty is that the Commission made no finding on the point. 
It merely stated the abstract proposition"; "There is no excep- 
tion to the requirement ... for findings sufficient to support 
the Commission's orders. Those findings are completely lacking 
in this record." Supra. "For the Commission, without any attempt 
whatever to comply with the requirements of §8(b) [of the Admin- 
istrative Procedure Act] to issue its conclusory order ... merely 
in the language of the statute, was an egregious error." Anglo- 
Canadian Shipping Co. v. FMC, 310 F.2d 606, 617. (C.A. 9, 1962). 
Coupled with all this is the denial to protestant of any form 


of hearing in a matter involving direct injury to its interests. 
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B. The Commission erred substantively in approving 
the agreements 
From the Commission's procedural errors in the present 
case necessarily followed its substantive errors. Moreover, 
its total failure to analyze the legal content of the issues 


the agreements raised, even when warned by the protestant, 


conditioned its indifference to a proper record. These recip- 


rocal errors interacted to produce the ultimate error of ap- 


proval. 

All points at issue were disposed of in the single 

| 

sentence: "Proponents have demonstrated a transportation 
need for the agreements, and it would appear that the agree- 
ments are not unjustly discriminatory or area or detrimental 
to the commerce of the United States and are not sen Sy to 
the public interest." (Exhibit A, p. 3) As stated above, the 


Commission did not pass on two other statutory issues at all. 


These findings and omissions to find were alike erroneous. 
1. The issue of unjust discrimination and unfairness 


Section 15 requires disapproval of agreements found to 
be unjustly discriminatory or unfair between carriers, among 
other interests. Agreement T-2272, par. 9 (Exhibit 2, P- 5) 


provides that all carriers subscribing must give their! exclusive 
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patronage to the Port Authority terminal for 73 years, and that 
no carrier may receive service at such terminal unless it so 
subscribes. 

This issue, raised by protestant because the provision 
simply preempts the whole potential market, was disposed of in 
the same single sentence, with no findings of fact and no rea- 
soning to explain why it is not unjustly discriminatory and 
unfair to refuse to one carrier the terminal service accorded 
to another, when the only distinction between them is that the 
former declines to yield up its exclusive patronage. 

Apart from whether a public terminal can lawfully de- 


cline service at all, a question so fundamental that it is 


scarcely conceivable how the Commission overlooked it, freshly 


enunciated as it has been within a matter of weeks, Salvesen 
& Co. v. West Michigan Dock, 10 S.R.R. 745, 751 (FMC Dec. 12, 
1968), this is the classic case of unjust discrimination based 
on persons rather than the conditions of service as reflected 
in cost and value. 

Protestant is unaware of any maritime system of exclu- 
sive patronage by carriers that is enforced by outright refusal 
of service. Refusal of space to a shipper "because such 
shipper has patronized any other carrier" sate violate §14 


Third, Shipping Act, 1916, 46 U.S.C.A. §812 Third; and even 


27 


penalty rates, the common forn, required enactment of special 
legislation in 1961 to acquire legality, §14b, Shipping Act, 
1916, 46 U.S.C.A. §813a; see FMB v. Isbrandtsen, 356 U.S. 481 
(1958). . Yet here the agreements expressly call for the denial 
of service. Though terminals are not carriers, the policy of 
the act clearly flags this feature as presumptively unlawful, 
especially in the absence of §14b's careful safeguards. 

The Commission's recognition of this aspect as unique" 
required it to investigate and in the absence of clear justi- 
fication to disapprove it. | 

In the simplest case of alleged discrimination in rates 
between shippers, the Commission follows a recognized pattern: 
"A difference of rates for substantially identical services 
is prima facie discriminatory.... Hearing counsel having 
established this prima facie case, it was then up to sespondents 
to go forward and show that the discrimination was jugtified 
by some bona fide transportation condition." Conference Rates 
on Household Goods, 9 S.R.R. 775, 792 note 29 (FMC 1967). How 
much more obviously this rule applies in a pede denial of 
service by a public utility to which the Commission has applied 


the same tests as to carriers. 


The only part of the order that the Commission may have 


thought bore distantly upon the issue was its reference to the 
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failure of any carrier to protest. At this date, that fact 
can scarcely be deemed significant: "The fact that no indepen- 
dent competitors of NYJRA members acesced to protest ... is 
not controlling." Transshipment and Apportionment Agreements, 
7 S.R.R. 799, 811 (FMC 1966). For that matter, some negative 
inference might have been drawn from the slow pace of carrier 
adherence to the agreements under review. See Exhibit A, pP- 
2 note 1; and Exhibit 6, letter of Italian Line. 

But if the Commission's remark implied a doubt of pro- 
testant's standing to epaidenee the provision, it seems suffi- 


cient to observe that if effectuated, par. 9 would simply 


preempt the whole potential market in which protestant must 


share. 


2. The issue of the public interest 


During the last five or six years the Commission has 
erected a structure for dealing with the public-interest 
clause of §15 which, after preliminary doubts on the part of 
this Court, Svenska Amerika Linien v. FMC, 122 U.S.App.D.C. 
59, 351 F.2d 756 (C.A.D.C. 1965); id., 372 F.2d 932 (1967), 
now enjoys massive judicial support. The formulation derives 
from incorporating the national policy favoring business 


competition, as proclaimed in the antitrust laws, into the 
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term "public interest". If the agreement presenting for exemp- 
tion under §15 would violate the antitrust laws, it ae be 
disapproved unless other evidence is brought forward showing, 
in effect, that it serves a specific transportation need out- 
weighing the interest protected by the antitrust laws. FMC v. 
Svenska Amerika Linien, 390 U.S. 238 (1968); Volkswagenwerk 
A.G. v. FMC, 390 U.S. 261 (1968); see Matson Navigation Co. 


v. FMC, 405 F.2d 796 (C.A. 9, 1968); Sabre Shipping Corp. v. 


American President Lines, 285 F.Supp. 949, 956 (S.D.N.Y. 
| 


1968) .LL/ 

The immediate implication of this rule is that 18 the pro- 
ponents fail to come forward with the offsetting evidence re- 
quired, the agreement must fall: "Although no evidence in the 
record actually tends to refute respondentst theory, it is also 
clear that respondents failed to come forward with a evidence 


to support their claim. The theory was therefore insufficient 


1l. It is settled that mmicipal terminals are subject to 
regulation by the Commission under the Shipping Act. Califor- 
nia v. United States, 320 U.S. 577 (1944); Los Angeles v. FMC, 
385 F.2d 678 (C.A.D.C. 1967). Their preferential agreements 
with carriers are regularly processed under §15. Terminal 
Lease Agreements at Long Beach, 9 S.R.R. 391 (FMC 1967); T-1768 
Terminal Lease Agreement, 6 S.R.R. 899 (FMC 1966); T-4 Long 
Beach, T-5 Oakland, 5 S.R.R. 1057 (FMC 1965). The agreements 
here explicitly conditioned their own effectiveness on approval 
by the Commission (T-2271 par. 36, Exhibit 1, p.- 26; T-2272 
par. 8, Exhibit 2, p. 5). 
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to justify the undeniable injury to interests ordinarily pro- 
tected by the antitrust laws." Svenska, 390 U.S. at 251. Al- 
though still perhaps phrased in terms of going forward with 
the evidence, the practical effect, by no means unusual, is 

to throw the burden of justification upon those who seek the 
exemption. Ibid. at 246. 

But there is another implication. The Commission itself 
is inhibited from approving agreements that violate the anti- 
trust laws without finding the offsetting considerations from 
facts of record. The affirmative duty rests upon it in a new 


sense to "scrutinize the agreement to make sure that the con- 


duct thus legalized does not invade the prohibitions of the 


antitrust laws any more than is necessary to serve the pur- 
poses of the regulatory statute." Isbrandtsen v. United States, 
211 F.2d 51, 57 (C.A.D.C., 1954), quoted with approval in 
Volkswagenwerk A.G. v. FMC, 390 U.S. 261, 274 note 21. One 
Court of Appeals has already called attention to this duty 
in minatory terms, by implication rebuking the Commission for 
falling below "this high standard". Matson Navigation Co. v. 
FMC, 405 F.2d 796, 802 and note 12 (C.A. 9, 1968). 

In short, former readings of §15, under which a neutral 


record was deemed to preclude disapproval of the agreements, 
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cf. Svenska Amerika Linien v. FMC, 351 F.2d 756, 761 (C.A.D.C. 


1965), have given way to the current rule that a neutral record 
precludes approval, and that positive transportation needs for 
anti-competitive arrangements must be proved by proponents and 
found expressly by the Commission before approval can be 
accorded. | 

The Commission has applied this principle to the very 
situation presented by the instant case. Only six months be- 
fore its present order, it struck down two contracts between 
western ports and carriers closely analogous to the agreements 
here (though milder in reach). Agreements No. 71-2108, T-2108-A, 
10 S.R.R. 556 (FMC Oct. 16, 1968); Agreement No. 17-2138, 10 
S.R.R. 571 (FMC Oct. 16, 1968). In those aecan the agree- 
ments contained the promise of the port to construct special 
terminals for containerships, and to lease them to certain 
Japanese lines. Reciprocally, the lines promised to route 
through the port all their containership cargo Heston 
Citing Svenska, the Commission declared that it "must consider 
the antitrust implications of any agreement which limits free 
competition and has adopted the principle that restraints which 
contravene the antitrust policy of the United States will be 
approved only if facts appear which demonstrate that the re- 


straints imposed are required by a serious transportation need, 
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are necessary to secure important public benefits, or are in 
furtherance of a valid regulatory purpose of the Act." 10 
S.R.R. at 562. "The routing clause restricts free competition 
and presumptively runs counter to the public interest ... Free 
competition is the rule and a restraint on competition may not 
be approved unless sufficient justification therefor appears 
on the record. The Commission recognized that the burden of 
sustaining such practices is a heavy one...." At 563. The 
Commission then proceeded to test the claimed justification, 
which in the Los Angeles case was that the port needed the 
clause "as a means of protecting its investment in the facility 
and eerie a fair return on the land and improvements 
assigned to the Lines for preferential use." Id. Upon 
analysis it concluded that the clause was unnecessary for 

that purpose, because the lines had direct economic interest 
in utilizing the new terminals to the full in order to reap 
the advantage of a maximum rent provision. "Applying the 

test of necessity to the routing clause, it cannot be found 
that it is required to protect the port's investment and the 


record falls short of demonstrating justification for exemption 


from antitrust policies." Id. And finally: "A clause re- 


quiring a lessee or a preferential user of terminal facilities 


to utilize such facilities so as to substantially exclude 
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other terminals from securing its patronage restricts free com- 
petition in violation of antitrust policies, and must be justi- 
fied in order for the Commission to approve it under Section 
15 of the Shipping Act, 1916. The record not omnia ent 
that such a 'routing clause' in Agreement No. T-2108 is required 
by a serious transportation need, is necessary to soe 
important public benefit, or is in furtherance of a valid 
regulatory purpose, it is disapproved." 10 S.R.R. at 570. 

The case of Agreement No. T-2138, supra, is stronger, be- 
cause Oakland's justification was that it needed the clause to 
match that of Los Angeles! The Commission struck: it down: 


“Justification for exemption from the antitrust policies of 


the United States and for approval of the routing clause does 


not appear on this record." 10 S.R.R. at 578. 

It is remarkable that the Commission has not applied 
either the principle or the analytical method of these recent 
decisions to the identical case before it, in which the very 
same justification is claimed. 

As it happens, the issue of the public interest is the 
only one in the present case with which the Commission has 
purported to deal at all. Exhibit A, pp. 4-5. From unspeci- 


fied sources the Commission draws the information that "Modern 
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and efficient passenger facilities for New York are essential 
if ocean passenger vessels are to continue service at that 


port." (P. 5) And this perhaps self-evident proposition 


"persuades" the Commission "that the agreements encompass 


sufficient transportation benefits in the public interest to 
warrant their approval. In fact, the transportation need is 
so clear we consider it essential that the project be per- 
mitted to be initiated as soon as possible." (P. 6) 

Here the Commission commits a petavcosielanse of logic 
and law. It equates transportation need for a terminal to 
transportation need for the pone clauses that it charac- 
terizes itself as "particularly anticompecitive”. It made no 
such error in the two terminal cases just cited, where it 
carefully tested the economic need for exclusive patronage 
to make the terminal a success (and concluded it was unneces-~- 
sary). 

For how does it follow from the fact that a new terminal 
is essential that the terminal operator necessarily requires 
absolute monopoly for 73 years? Was it not demanded before 
that equation was accepted that the Commission find explicitly: 
(a) the terminal cannot be created and operated unless granted 


such monopoly for 73 years, and (b) the terminal is so 
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essential to shipping that its creation and successful opera 
tion outweigh the public interest in free competition? 

Of course, the Commission makes no such findings. Nor 
could it have done so without a full investigation of the eco- 
nomic facts. 

With respect, we submit that the need for such an investi- 
gation should have been suggested not merely by the require- 
ments of law but by these agreements read on their faces (1) 
the term of the primary lease is 20 years (T-2271 par. 3(a), 
Exhibit 1, p. 4); (2) the basic rental is calculated to repay 
the City "the entire construction cost" and "debt ‘service costs 
for the oniae period" (Ibid. par. 4A, Exhibit 1, p. 7A; see 
Schedule of Payments attached thereto); thus the whole in- 
vestment will be paid off in 20 years. Assuming that monopoly 
is necessary at all to protect this investment, why for 50 


years beyond that --- and for 3 years before the term even 


begins? ; | 


Again, we read in a brochure attached to Exhibit 4 that 
the Port Authority requires revenue of $9 million per anne 
to cover costs of operating the terminal, including rent 
(Exhibit 4, Brochure B, pp. 38-39). For the first year of 
operation, revenue from carriers and passengers (the latter in 


the form of a head charge), is to be $8-3/4 million on an 
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assumed 700,000 passengers (T-2272 par. 7, Exhibit 2, p. 4), 
which is the number projected for future years in the brochure 
mentioned above. But maximum revenue from the carriers may 
rise as high as the actual number of passengers multiplied by 
$20.00 (Exhibit 2, p. 4); if the projection is accurate, a 
maximum revenue of $14 million is possible. But at that rate, 
less than 65 percent of the total passengers would be needed 
to make the operation a success. Why then is a total preemp- 
tion necessary of all possible ships and all possible passen- 
gers? 

We submit that the Commission made no finding, and had 
no evidence from which it could have made any finding, suffi- 
cient "to justify the undeniable injury to interests ordinarily 
protected by the antitrust laws", Svenska, 390 U.S. 238, 251 


(1968) -- injury that the Commission has itself acknowledged. 


3. The issue of detriment to commerce 

The Commission has made no findings of fact relating to 
the effect upon commerce of excluding all competitive passen- 
ger terminal facilities from New York for three-quarters of 
acentury. It says merely in the single sentence quoted above 


that "it would appear that the agreements are not ... detri- 


mental to the commerce of the United States...." (Exhibit A, 
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p. 3). Surely here was an issue as to which, once fairly 
raised by protestant, more than this perfunctory disposition 
was demanded. The ocean passenger business is notoriously 
declining; one of the prominent signatories has laid = its 
three famous liners; another threatens the same action inmi- 
nently; the greatest ship of all is reported in financial 


difficulties. What will be the effect, on top of these trou- 


bles, of compelling all to patronize a monopoly terminal, and 


depriving them of savings they might find in competitive 


facilities such as protestant states it plans? 


4. The issue of prejudice and preference 

§16 First of the Act, 46 U.S.C.A. §816, forbids terminals 
(among others) to give undue or unreasonable preterence or ad- 
vantage to any particular person, or to subject any person to 
any undue or unreasonable prejudice or disadvantage in any 
respect whatsoever. 

The Commission did not dignify this issue by noticing it. 
Yet the agreements raised it in two ways, as affecting pro- 
testant and the carriers. Taking the latter first, it is 
again remarkable that the Commission failed to bring to bear 
principles it had reaffirmed as recently as December 1968: 


"Tt is unreasonable for a terminal operator, charged with the 
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duty to treat all persons alike within the bounds of reason- 
ableness, to grant preferential treatment to one common car- 
rier over another on the basis that the preferred carrier is 

a regular customer.... Here the preference to the Russ and 
prejudice to the Saldura was undue and unjust and, therefore 
in violation of Section 16 First." Salvesen & Co. v. West 
Michigan Dock, 10 S.R.R. 745, 756 (FMC 1968). I£ to accord 
preference in service to a regular customer violates §16 First, 
outright refusal of service to nonsignatories (T-2272 par. 9, 
Exhibit 2, p. 5) would seem a more extreme violation; and such 
a violation offends §15 as well if it flows from an agreement 
falling within its terms. 

Similarly, an agreement which grants to one party exclu- 
sive right to operate a terminal and denies all such right to 
existing or potential competitors confers undue and unreason- 
able advantage and preference upon the former and inflicts 
undue and unreasonable disadvantage and prejudice on the 
latter in violation of both sections. And here again it is 
marvelous that the Commission should have forgotten its fresh 


pronouncement of the principle less than a year old in a case 


involving the same Port of New York Authority: '"In addition 


to the right to perform its own backhandling, Weyerhaeuser 
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retained the right to operate its public terminal (Atlantic). 
No other tenant at Port Newark was given a similar right. 
Through its Atlantic operation, Weyerhaeuser was able to gain 
a substantial advantage over the other tenants, both in terms 
of profits and in terms of large scale lumber operations. 
While it is not at all clear that Ballmill or other tenants 
would have the necessary resources or even the desire £o 
operate a public terminal, the denial of such a right by the 
terms of their lease coupled with the grant of such a right to 
Weyerhaeuser results in undue preference and prejudice! and is 
an unreasonable practice within the meaning of the Act." 
10 S.R.R. 131, 139 (1968). | 

The Commission's omission to mention this issue even in 
the perfunctory fashion with which it disposed of all other 
questions in the case was, therefore, not only a proceed 
error under §8(b), Administrative Procedure Act, 5 U.S.C.A. 
§557, but (accepting the omission as a holding by implica- 


tion) as well substantively erroneous. 


5. The issue of whether a noncarrier may exact 
exclusive patronage 


The Commission likewise ignored entirely protestant's 


contention that since the decision in FMB v. Isbrandtsen, 356 


U.S. 481 (1958), the only provision of the Shipping Act 
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authorizing exclusive patronage contracts -- and by common 
carrier only -- is §14b, 46 U.S.C.A. §813a. That decision 
concluded that such contracts ran afoul of §15 in the respect 
that as to carriers they violated §14 Third, 46 U.S.C.A. §813. 
The Commission has itself determined that discrimination by 
a public terminal in favor of regular customers violates §16 
First, Salvesen & Co. v. West Michigan Dock, 10 S.R.R. 745, 
756 (FMC 1968); and exclusive patronage as a condition of 
service is plainly a fortiori. See point 4, supra, p. 37, 
showing that a violation of §16 First flowing from an agree- 
ment subject to §15 likewise violates the latter section, and 


stands in exact parallel to the holding of Isbrandtsen. It 


follows that since §14b applies only to carriers, other persons 


subject to the Act, including terminal operators, may not 
under §15 employ such a contract as par. 9 of agreement T-2272 


(Exhibit 2, p. 5). 


SUMMARY OF POINT B 


On all these issues of public policy, detriment to com- 
merce, unjust discrimination, and undue and unreasonable 
preference and prejudice, the exclusive provisions of the 
subject agreements on their face raised a presumption against 


their validity under §15, under controlling decisions of the 
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courts and the Commission. The Commission was bound to inves- 
tigate them, and to require their proponents to come forward 
with justifying proof; it entirely failed to make the findings 
required for valid approval. It also omitted to pass at all 


upon critical issues presented. It, therefore, committed 


error which this Court must, we submit, reverse. 


WHEREFORE, petitioner prays the Court to reverse the 
order of the Federal Maritime Commission under review; or 
in the alternative to remand the case to the Commission for 
the hearing required by law; and for such other and further 


relief as the Court may deem appropriate. 


Respectfully submitted, 


Joseph A. Klausner 

Attorney for 

Marine Space Enclosures, Inc. 
1028 Connecticut Avenue 
Washington, D. C. 20036 


April 25, 1969 


RICHARD’ W. MCLAREN 
Assistant’ Attorney General 
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STATEMENT OF THE ISSUES 


The City of New York and the New York Port Authority submitted to the 
Commission for approval pursuant to section 15 two agreements providing for 
a consolidated passenger terminal facility. Marine Space Enclosures, a com- 
pany whose alternative plan for a terminal was rejected by the City of- New 
York, protested the agreements. and requested that the Commission hold 
evidentiary hearings. The Commission, finding that petitioner's interest 
was "remote and indirect" and that proponents had demonstrated a serious 
and urgent transportation need, approved the agreements over petitioner's 
protest. 

In the opinion of respondents, the issues presented for review are: 

1. Whether petitioner, whose proposal to build a terminal 

was rejected by the City of New York which owns all 
feasible passenger terminal sites and whose entry into 
the business’ is at best speculative, has the requisite 
standing to attack the Commission order. 

Whether the Commission properly approved the agreements 
in question without holding evidentiary hearings where 
petitioner raises no substantial issues of material 
fact and where proponents had demonstrated a serious 
transportation need for the agreements. 

This case has not been before this Court under the same or similar 
title, however, petitioners' application for a stay of the administrative 
order pending review was heard and denied by a panel of this Court on 


April 18, 1969. 


eke 


COUNTERSTATEMENT OF THE CASE 


Petitioner, Marine Space Enclosures, Inc., seeks review of an order of 
the Federal Maritime Commission approving certain agreements relating to 
the operation of a consolidated passenger terminal facility for ocean 
liners in New York City. The agreements were approved by the Commission 


pursuant to section 15, Shipping Act, 1916, on April 7, 1969. Jurilsdic- 


| 
tion to review orders of the Federal Maritime Commission rests on 28 U.S.C. 


2342(3). 

The facility in question had its inception as early as seneery, 1966, 
when the City of New York commissioned the New York Port Authority to 
study the feasibility of replacing the dilapidated passenger terminal 


facilities in New York Harbor. 
| 
For 15 months, the Port Authority conducted an intensive study which 


| 
included numerous discussions with the passenger carriers and public 


agencies charged with the development of the Port. In April of 1967 they 
/ 
issued an exhaustive report of the study along with their proposal. The 


report contained information as to the urgent need for the new facility 
along with its economic feasibility. The proposal contained projected 


costs of the project together with the required technical specifications. 


Several hearings were held before the Board of Estimate, the City Planning 


Commission, and the City Council of New York. 
| 


1/ In September 1968 the Port Authority issued a supplementary report 
which reviewed their earlier finding and amended the proposal to con- 
form to current developments. 


On November 21, 1968, the Board of Estimate authorized two agreements 
which would implement the Port Authority proposal. 

The first of these agreements (T-2271) embodies the lease of the pro- 
perty on which the new facility is to be ae Under the agreement the 
Port Authority will be the sole operator of the facility. Also included 
is a provision that the new terminal will be built with funds received from 
a bond issue sponsored by the City of New York and guaranteed by the Port 
Authority. 

In order to provide for the threshold success of the project, a second 
agreement (T-2272) between the City, the Port Authority and carriers using 
the facility provides for exclusive use of the new facility. This agree- 
ment provides that the carriers will use exclusively the interim and per- 
manent facilities to be provided by the Port Authority for the period 
necessary to repay the capital expenditure of the permanent facility and 
50 years thereafter. 

In December 1968, after the project had become definite and plans for 
demolition were being made, the City held hearings on amending the City's 
budget to allow for construction costs of the new terminal. At those 


hearings petitioner submitted an artists rendering of a passenger terminal 


facility, which was to’ be part of a complex containing a hotel, dwelling 


units office units, restaurants and a revolutionary underwater parking 


—— 


2/ All existing pier sites on Manhattan Island are owned by the City of 
New York. They are currently leased to the individual steamship com- 
panies. Since several of these piers will be demolished to make way 
for the new terminal, the agreement provides for consolidated interim 
facilities using other existing piers, to be operated by the Port 
Authority. 


| 
garage. This complex was to be built on the same site as that proposed by 


the Port Authority. In December of 1968, the City Council adopted the bud- 


get amendment, and hence rejected petitioner's proposal. 
The Port Authority and the City then filed the two agreements with the 
Federal Maritime Commission for_approval under section 15. Notice of the 


agreements was published in the Federal Register. Petitioner filed a pro- 


test and requested that the Commission hold evidentiary hearings. In his 


protest, petitioner appraised the Commission of the anticompetitive features 


of the agreement and noted that: 


Under the terms of these agreements the City must and will 
deny to the protestants land, piers, wharves, work permits 
and licenses necessary to acquire, construct, reconstruct, 
operate or maintain passenger-vessel terminal facilities, 
which are an integral part of the development plans of pro- 
testants; and all passenger-ship operators, whether or not 

at present signatories of these agreements, will be penalized 
if they patronize any such facilities of protestants located 
anywhere within the jurisdiction of the City or the Authority, 
The protestants are therefore effectually precluded from pro-' 
ceeding with their plans so far as they include and depend on. 
a passenger-ship terminal. 


The American Dock Company, an affiliated company of petitioner and 
owner of certain piers on Staten Island, sought leave to iene the 
Commission's proceeding, but filed nothing other than a one-page petition 
noting that it desired to associate itself with the position of the 
petitioner. No steamship company sought to protest or otherwise partici - 


pate before the Commission. After receiving replies to the protest from 


the proponent, counter-reply from the protestant and comments from other 


interested parties, the Commission, on April 7, 1969, approved the agreements. 
It found that "proponents had demonstrated a transportation need for the agree- 
ments and it would appear that the agreements are not unjustly discriminatory 
or unfair or detrimental to the commerce of the United States and are not 
contrary to the public interest." 

In its order of approval the Commission noted the urgent need for 


passenger terminal facilities and the fact that all practical sites for the 


terminal were owned by the City of New York which,in the past, had provided 


all passenger terminal facilities through leases to the individual carriers. 
The Commission also noted that public hearings were held before several 
City agencies which had approved the project. In finding the petitioner's 
interest "indirect and remote," the Commission noted that the City of New 
York had rejected its proposal. The Commission also referred to the fact 
that the property on Staten Island ‘owned by petitioner's affiliated com- 
pany was planned for a cargo facility. In conclusion the Commission ad- 
vised the parties of its continuing surveillance over the agreements. 

Subsequent to its order of approval, the Commission received a tele- 
gram from several cruise lines expressing concern over the agreements. 
It also received the tariff for the interim facilities and a "stipulation 
of proponents" to resubmit the agreements for further review at the end of 
the 20-year period for amortization of the bond issue. 

Noting its continuing jurisdiction over the agreements, the Commission 
deemed it appropriate to render a supplement to its order of approval reit- 


erating its finding that a serious transportation need had been demonstrated 


hee 


by the proponents and noting that the cruise lines did not intend to lodge 


any formal protests to the agreements, but were concerned only with dis- 


cussions with the Commission's staff. The Commission also noted its in- 
tention to rely on the stipulation of the proponents which it stated had 
relieved its concern somewhat over the need for any anticompetitive pro- 
visions after the repayment of the capital costs of the new facility. 


On April 18, 1969 a panel of this Court denied petitioner's motion 


for a stay of the Commission's order pending review. 


SUMMARY OF ARGUMENT 


Petitioner lacks the requisite standing to contest the Commission 
action here since its aggrievement if any is a result of the decision of 
the City of New York which owns all feasible terminal sites on Manhattan 
Island rejecting its proposal rather than the Commission's approval of 
the agreements in question. Petitioner's entrance into the terminal 


business is at best speculative where it is not now nor has it ever been 


engaged in such operations. Neither can petitioner condition his standing 


on the interests of carriers using the facility where no carrier has pro- 
tested the agreements. 

In any case the Commission properly approved the agreement without 
holding evidentiary hearings where the proponents had demonstrated a 
serious and urgent transportation need for the agreements and petitioner 


failed to show the existence of any material. issues of fact. 


I. PETITIONER LACKS THE REQUISITE STANDING 
TO ATTACK THE COMMISSION'S ACTION HERE. 


Petitioner in his brief has chastised the Commission for approving the 
agreements in question without holding full evidentiary hearings on the 
transportation need for the agreements. Petitioner has failed to state, 


however, how such hearings would aid him in building a passenger terminal 


facility, nor has petitioner shown how he is aggrieved by the Commission's 


approval of the agreements. 

Petitioner alleges that the Commission's approval of the apenas 
effectively precludes him from building a passenger terminal facility. 
Such is clearly not the case. The City of New York has precluded petitioner 
from building a terminal on any desireable site in Manhattan Island by re- 
jecting his proposal in favor of that of the Port Authority. The city of 
New York being the owner of waterfront property suitable for terminal 


facilities can certainly grant a lease to anyone whom it chooses to build 


such facility. The selection of the lessee by the City is certainly beyond 


the jurisdiction and control of the Federal Maritime Commission. | 

It is clear that the practical effect of petitioner's contentions are 
to review the decision of the City of New York rejecting its sence If 
petitioner is successful in obtaining deletion of the exclusive ude pro- 
visions of the agreement here, the Port Authority project will be stopped 
since without these provisions, the policy of the Port Authority will not 


allow it to guarantee repayment of the bond issue and without the Port 


Authority's guarantee, the City will not issue the bonds. Petitioner's 


strategy is unavailing since he lacks the aggrievement necessary to attack 


the Commission's order. 


In Fugazy Travel Bureau, Inc. v. Civil Aeronautics Board, App. 


, 350 F.2d 733 (1965), this Court noted: 


In order to be entitled to a hearing it must be shown 
the claimant will be adversely affected in a legal or 
perty right. 


In that case the Court was faced with a problem similar to 
bar. There the Civil Aeronautics Board had approved under 


3/ 
the Federal Aviation Act an agreement between several air 


that 

pro- 

the case at 
section 412 of 


carriers allowing 


collection by airlines from certain travel agents three times a month rather 


than monthly. Petitioner, a travel agent, protested the approval and sought 


evidentiary hearings which were denied by the Civil Aeronautics Board. On 


review this Court held that the travel agent was not aggrieved by the agency 


action. In the case at bar, petitioner's status does not even reach that 


which petitioner in Fugazy held. In Fugazy the travel agent was at least 


affected by the agency action although not adversely. Here petitioner is 


not affected by the action of the Federal Maritime Commission. Petitioner 's 


aggrievement, if any, is from the decision of the City of New York when it 


selected the Port Authority's proposal. 


Nor can petitioner acquire standing by complaining of alleged injury 


to carriers who will be users of the facility. No carrier presently 


ee 


3/ 49 U.S.C. 1382(a). Section 412 is the Civil Aeronautics Board's 


counterpart to section 15 of the Shipping Act. 


operating passenger service nor any potential passenger carrier has objected 


to the Commission's approval of these agreements. Indeed several of these 


| 
carriers who will be using the new terminal have enthusiastically noted 


their support for the Port Authority project. 
Petitioner in an effort to support its standing relies on the decision 


in Matson Navigation Company v. Federal Maritime Commission, 405 F.2d 796 


SS 


(9th Cir., 1968)(Pet. Br., p. 18). There Matson Navigation Company, which 
was held to have standing to contest a merger of cargo-handling lines, had 
been in that business for a long time and its. entry into the trade served 
by the merged lines-was imminent: Petitioner by contrast has never been 


in the business here contemplated and its probable entry is at best 
4/ 


speculative. 
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As we noted earlier, American Dock Co., which owns piers on Staten 
Island, filed a petition for leave to intervene in the Commission 
proceeding alleging that it was an "affiliate" of petitioner, and 
expressing its desire to associate itself with the position of peti- 
tioner. An uncontroverted affidavit filed in response to American 
Dock's petition below showed that American Dock has planned to develop 
its Staten Island piers as a cargo-handling facility. American Dock 
has not filed a petition to review the Commission's order nor has it 
sought to intervene here. 


THE COMMISSION PROPERLY APPROVED THE AGREEMENTS IN 
QUESTION WITHOUT HOLDING AN EVIDENTIARY HEARING 
SINCE PROPONENTS HAVE DEMONSTRATED A SERIOUS AND 
URGENT TRANSPORTATION NEED FOR THE AGREEMENTS IN 
QUESTION AND THERE WERE NO SUBSTANTIAL ISSUES OF 
MATERIAL FACT. 

Assuming arguendo that petitioner has the requisite standing to 
question the Commission's action, the Commission here was correct in 
approving the agreements without holding an evidentiary hearing because 
the proponents have demonstrated a serious and urgent transportation need 
for the agreements and there were no substantial issues of material fact 
in dispute. 

1. The Supreme Court has upheld the Commission's requirement that re- 
strictive agreements should not be approved unless shown to satisfy a 
“serious transportation need." Federal Maritime Commission v. Aktiebolaget 
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Svenska Amerika Linien, 390 U.S. 238 (1968). Here the Commission has found 


that such a showing was made. Noting the need for a new passenger facility, 


the Commission stated: 


Passenger facilities at the Port of New York are sub-standard, 
dilapidated, run-down, inefficient and unattractive. For years 
it has been recognized by governmental bodies, the steamship 
industry, and labor interests that ocean passenger service at 
New York has suffered from these inadequacies. Modern and 
efficient passenger facilities for New York are essential if 
ocean passenger vessels are to continue service at that port. 
(Comm. order, p. 4). 


The moving papers of the proponents before the Commission demonstrated 


that the economic feasibility of the new facility depended heavily on the 


| 
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consolidation of all passenger traffic. They pointed to the uncertain 
future of the passenger business. The exhibits to the moving papers in- 
cluded an exhaustive financial study of the ocean passenger business on 


the basis of projected revenues and showed that the only practical; way to 


provide a new facility would be on a consolidated basis. 

The Commission, taking cognizance of this and of all other information 
before it, noted that "the agreements encompass sufficient transportation 
benefits in the public interest to warrant their approval. In fact, the 
transportation need is so clear we consider it essential that the project 


be permitted to be initiated as soon as possible." (Comm. order, p. 6). 


Again, in the supplement to its order of approval, the Commission 


reiterated its position: 


In our earlier order, we approved the agreements and thus 
the anticompetitive provisions contained therein because 

the "[ p Jroponents have demonstrated a transportation need 
for the agreements." It is clear that the passenger ship 
carriers are unwilling, and perhaps unable, to enter into 
long-term fixed leases providing for rentals adequate to 
permit the City or the Port Authority to finance, build 

and operate a badly-needed new passenger ship terminal in 
the Port of New York. The passenger ship traffic has de- 
clined on transatlantic runs and there is little prospect 
for improvement of that portion of the passenger ship 
business. The cruise traffic is growing but that business | 
has not become sufficiently stabilized to permit cruise 
carriers to undertake long-term lease commitments. Lacking | 
firm leases from the passenger ship carriers, the only 
possible self-supporting basis on which the City and the 
Port Authority could proceed to finance and to build the 

new terminal is that the carriers be required to use the 

new terminal to the exclusion of other properties in the 
City of New York for all of their Port of New York traffic. 
In light of the policy of the City and the Port Authority 
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that such terminal should be self-supporting, it is logical 
for the City and the Port Authority to require carrier commit- 
ments for exclusive use of the new terminal on a tariff basis 
in order for the public agencies to have some assurance that 
they will recapture capital and operating costs, (Supp. to 
Comm. Order, p. 3). 


Thus, the Commission found, in essence, that without the restrictions 


which seek to consolidate all passenger vessel services, the badly needed 


facilities would not be built. The uncertain outlook of the steamship 


passenger business made the improvement of existing facilities or the 
construction of new facilities a highly questionable undertaking. Some 
assurance was necessary that the expenditure of huge sums had a reasonable 
chance of being recouped. The City owns practically all possible sites 
for passenger facilities and in the past such facilities have been con- 
structed by the City, rather than by private interests. Historically, the 
City has required the users of its facilities to execute leases pursuant 
to which annual rentals were paid so that the City was assured of recouping 
its expenditures with respect to the facilities. Without such leases, the 
City will not undertake the badly needed improvement of existing facilities. 
The users of City-owned piers for passenger operations, on the other hand, 
are unwilling to sign long-term leases. 

The obvious alternative was to build a new terminal under an arrange- 
ment which would permit carriers to pay charges on an as-and-when-used 
basis under a uniform tariff. The Commission found that to make the con- 


struction and operation of the new terminal financially feasible, however, 


required the consolidation of all passenger operations at the terminal, 


at least during the period necessary to recover capital and operating 


costs, i.e., during the term of the original lease. 


The Commission, acknowledging the difficulty created by the unusual 


length of the restrictions, noted, in its original order, its power to 


monitor agreements which it approves, and to cancel or modify such |agree- 
ments, notwithstanding its prior approval. But whether or not this power 
would have been sufficient to justify approval of the restrictions! for an 
additional 50-year period, need not be resolved. For the intervenors 
have committed themselves to resubmit the agreements for review pursuant 
to section 15 at the end of the amortization period. The Commission 
emphasized that, in view of this commitment, the Commission will Mat that 
| 
point review the agreements in light of current circumstances and decide 
anew whether any continued anticompetitive agreements would be in the 
public interest." (Supp. to Comm. order, p. 3). 

In summary, then, the Commission found that the provisions seeking to 
consolidate operations were necessary to assure that the new terminal would 
come into being. Petitioner's objections to the length and pevetcy of the 
restrictions have been reasonably met. Intervenors' commitment to! resubmit 
the agreements and the Commission's stated resolve to determine at that time 


the need for further restraints, insures that no restrictions will! be approved 


beyond those necessary to make possible the creation of the needed: facilities. 


2. On several occasions this Court has held that an agency is not 
required to hold evidentiary hearings where no material issues of fact 


are in question and the only dispute is a matter of law. City of Los 


Angeles v. Federal Maritime Commission, App. D.C. » 388 F.2d 


582 (1967); Persian Gulf Outward Freight Conference v. Federal Maritime 
Commission, App. D.C. » 375 F.2d 335 (1967). 

Petitioner alleges certain factual questions require evidentiary 
hearings in order for the Commission to render an intelligible decision. 
It is strange that petitioner failed to point out to the Commission in 
its protest exactly what factual questions were in dispute. Petitioner 
itself does not dispute the urgent need for modern, efficient passenger 
terminal facilities for in its brief it characterizes this proposition as 
"self-evident." (Pet. Br., p- 34). Nor does petitioner dispute the 
decline in ocean passenger business: 

The ocean passenger business is notoriously declining; 

one of the prominent signatories has laid up its three 

famous liners; another threatens the same action emi- 

nently; the greatest ship of all is reported in financial 

difficulties. (Pet. Br., p- 37). 

Nor has petitioner suggested that a new facility could be built without a 


provision restricting operations to the new facility. In short, petitioner 


has raised no substantial issue of any material fact. 


Of particular importance to the issue of whether an evidentiary 


hearing is necessary, is the recent decision by this Court in Citizens 


L¢?  ——————— —— ? 


r_All n_ Count nc. v. Federal Power Commission, App. D.C. 
F.2d___ (No. 21,842, April 29, 1969). There the Federal Power 
Commission approved a sale of power facilities by a city and a merger of 
these facilities with those already owned by the buyer. A group of 
citizens sought leave to intervene. The Federal Power Commission granted 
the citizens intervention and also approved the sale and merger at the 
same time. On review the citizens group contended it was entitled to 


an evidentiary hearing. The Court held that such hearing was not 


necessary because no material issues of fact were in dispute. They noted: 


[T]he right of opportunity for hearing does not require 
procedure that will be empty sound and show, signifying 
nothing. The precedents established, for example, that 
no evidentiary hearing is required were there is no dis- 
pute on the facts and the agency proceeding involves only 
a@ question of law. (Slip Op., p- 4)- 


The Court also noted: 
It is appropriate to accord more latitude for summary Commission 


procedures where a public interest determination has been made by 
acity. (Slip Op., p. 8). 


The court placed heavy reliance on the fact that the Federal Power Commission 
had given considerable weight to the public interest determination made by 
the City Council: 

In the vortex of factors affecting the public interest we 

think the Commission was entitled, in its determination 

of public interest, to accord significant weight to the 

determination made by the City Council, and electorate, 

if carried out with fair procedures. (Slip Op., p- 8). 

Compare, Wiggins v. Massachusetts Port Authority, 362 F.2d 52 (lst Cir., 
1966). 

Here the City of New York after several public hearings and discussions 
has made a public interest determination that the requirement features of 
the agreement are necessary. We see no reason why the Commission should 
not accord substantial weight to the determination of the City which is 
directly responsible for promotion of its port. 

Petitioner does not rest on the claim that an evidentiary hearing is 


required in this case, but implies that the Commission can never approve 


a section 15 agreement without holding an evidentiary hearing. (Pet. Br., 


p. 30). The practical effect of such suggestion is that section 15 agree- 


ments no matter how trivial, whether uncontested or not cannot be approved 
without hearings. Such reasoning is contrary to the prevailing case law. 
See City of Los Angeles v. Federal Maritime Commission, App. D.C. 


388 F.2d 582 (1967)) and would seriously overburden the Commission in 


carrying out its regulatory function. 


CONCLUSION 


For the foregoing reasons, the Petition for Review should be 
dismissed. 


Respectfully submitted, 


RICHARD W. McLAREN JAMES L. PIMPER 
Assistant Attorney General General Counsel 


IRWIN A. SEIBEL KENNETH H. BURNS 
Attorney Solicitor 


GREGORY B. HOVENDON 
Attorney 


U.S. Department of Justice Federal Maritime Commission 


Washington, D.C. 
May 13, 1969 


APPENDIX A 


The pertinent provisions of section 15 of the Shipping Act, 1916, 
39 Stat. 733, as amended, 46 U.S.C. g814, provide: 


Every common carrier by water, or other person subject to 
this chapter, shall file immediately with the Commission 

a true copy, or, if oral, a true and complete memorandum, 
of every agreement with another such carrier or other 
person subject to this chapter, or modification or cance- 
llation thereof, to which it may be a party or or conform 
in whole or in part, fixing or regulating transportation 
rates or fares; giving or receiving special rates, 
accommodations, or other special privileges or advantages 3 
controlling, regulating, preventing, or destroying compe- 
tition; pooling or apportioning earnings, losses, or traffic; 
allotting ports or restricting or otherwise regulating the 
number and character of sailings between ports; limiting or 
regulating in any way the volume or character of freight or 
passenger traffic to be carried; or in any manner providing 
for an exclusive, preferential, or cooperative working 
arrangement. The term "agreement" in this section includes 
understandings, conferences, and other arrangements. 

The Commission, shall by order, after notice and 
hearing, disapprove, cancel or modify any agreement, or any 
modification or cancellation thereof, whether or not pre- 
viously approved by it, that it finds to be unjustly dis- 
eriminatory or unfair as between carriers, shippers, exporters, 
importers or ports, or between exporters from the United 
States and their foreign competitors, or to operate to the 
detriment of the commerce of the United States, or to be con- 
trary to the public interest, or to be in violation of this 
chapter, and shall approve all other agreements, or can- 
cellations.... 


* * * * * * 


Any agreement and any modification or cancellation of any 
agreement not approved, or disapproved by the Commission 
shall be uniawful, and agreements, modifications, and can- 
cellations shall be lawful only when and as long as approved 
by the Commission; before approval or after disapproval it 
shall be unlawful to carry out in whole or in part, directly 
or indirectly, any such agreement, modification, or cancel- 
Lation.... 

Every agreement, modification, or cancellation lawful under 
this section ... shall be excepted from the provisions of 
section 1-11 and 15 of Title 15, and amendments and Acts sup- 
plementary thereto. 


-  -PEDERAG MARITIME COMMISSION 
AGREEMENTS WO, T-2271 and T-2272 


STIPULATION OF PROPONENTS 


"ne City of New York and The Port of Hew York 
Authority, upon the record before the Federal Maritime Comission 


4n connection with FHC Agreements Nos. T~2271 and T-2272 ’ hereby 
stipulate and agree, in the interest of the moxinum possible 
protection of the public interest both in regard to the effece 


tuation of a consolidated passenger ship terminal in the Port of 
New York and in regard to the possinze minimization of eee 
tions on free competition thats 


3. The intervenors will resubmit Agreements 
Nos. T-2271 and T-2272 to the Federal 
Maritime Commission for review pursuant, 
to Section 15 of the Shipping Act of 
1916 at least six months prior to the 
expiration of the 23-year original tern 
of the letting under Agreement No. T-22715 


To serve the same purposes, the Snter~ 
venors agree to resubmit the said agree- 
ments for Section 15 review prior to the 
expiration of the original tern of the 

. Retting under Agreement No. T-2271 if at 
such earlier time the capital cost of 
constructing the consolidated ship terninsl 
4n the Port of Kew York has been fully 
emortized both as to principal and interest; 


Te continuance of provisions requiring 

all carriers who sign Agreonent T2272 

to use the consolidated ship passenger 

terminal exclusively,. but on a Tariff 

basis, for their Port of Kew York business 

4s essential in order to permit amortizo- 

tion of the capital eost of providing the 

terminal and as well to meet operetinz, 

maintenance and future rehabilitation costs. 

Te exortization period is defined in Asree- 
~~ ment £-2271 as extending for no more than 

the originel term of the letting and 1% is, 

thercfore, appropriate in the pudlic interest 

to require exclusive use of the facility dur~ 

ing that Lass The facts and cireusstances 


- -_ 2 -~ 


which will exist efter that period can- 
' not be estimated or predicted with suf 
ficient precision at this tine to iden~ 
_ tify the period beyond the original 
‘term during which the other costs would 
‘ require carrier commitments to exclusive 
‘use of the facility. It is, therefore, 
“deemed appropriate by the proponents . 
that the agreements be submitted to the 
- Federal Maritime Commission at or adout 
the time that ths original capital cost 
“has been amortized in order to permit 
informed raview and precise identifica- 
tion of the additional period for con- 
espana’ of the said exclusive commitment; 


It is understood that the within agreement 
to resubmit the agreements as aforesaid 

48 not intended, nor will it he elaimed 
to have the effect of detracting from the 
-gontinuing powers of the Federal Maritime 
Commission with respect to agreements sud- 
ject to Section 15. . 


ae (ia 


gt js0b U2 iL > 
By: Sidney Goldstein 
General Counsslt 


May 8, 1969 


APPENDIX B 
FEDERAL MARITIME COMMISSION 
AGREEMENTS NO. T-2271 AND T-2272 
ORDER OF APPROVAL 
| : 
Two agreements (T-2271 and T-2272) have been filed with the 
Commission for approval pursuant to section 15, Anas Act, 1916. 
Agreement No. T-2271, between the City of New York (city) and the 
‘Port of New York Authority (Authority), is a passenger terminal 
lease providing for construction and operation of a new consolidated 
steamship passenger terminal in New York. The authority will 
construct the proposed new terminal on certain waterfront property 
on Manhattan Island at an estimated cost in excess of $60 million.. 
Certain interim facilities will be used during construction of the 
new terminal. All passenger lines using the facility will be 
assessed dockage, wharfage and fees for other See to be 
set forth in a tariff of the Authority, which will be applied ona 
Pentcomm basis. The City and Authority agree to take all possible : 
measures to assure that future passenger vessel operations at 
New York will be conducted only through the ea eee The City 


is cancelling existing leases and both the City and Authority 


agree not to promote, finance, establish, co ruct, operate or 


maintain any pier, wharf, bulkhead, dock, terminal ~\other 


facilities for the accommodation of passenger vessels, or authorize 


~ 


any other person to do so- Both agree not to issue work permits, 


‘construction approval or consent for construction of a passenger: 
terminal anywhere in their respective jurisdictions. 

Agreement No. 'T-2272, between the City, Authority and several 
passenger vessel operators serving the Port of New York (carriers); 

. provides for arrangements for interim terminal facilities, and for 
use of the new terminal facilities when completed. Carriers signing 
the agreement will'use interim facilities and then the new terminal 
as set forth in Agreement No- T-2271 for an initial term of 20 years 
plus an additional term of 50 years. Carriers agree that all of 
their New York passenger operations will be conducted at the interim 
terminal and the new terminal. The City and Authority will make no- 
arrangements with other passenger lines which would grant any 
economic or other provisions more advantageous than those contained 
in the agreement. All passenger lines will be accepted as 
signatories to the agreement and no line will be permitted to use the | 
interim ox new terminal except as a signatory to the agreement or 


under other contractual arrangement having the identical effect as the 


a 


V/ Compagnie Generale Transatlantique (French Line), The Cunard 
Steam-Ship Company Limited, United States Lines, Inc., Moore- 
McCormack Lines, Incorporated, Norwegian American Line, and 
Swedish American Line. 


ea fe 

agreement. The Authority agrees that in no event will it exact 
‘revenue from Carriers exceeding $20.00 per passenger average per year- 

Notice of the filing of the agreements was publisked in the 
Federal Register on February 28, 1969. A protest against approval 
of the Seance was filed by Marine Space Ava, EES 
(protestant). The protest was concurred in by american | Dock 
Company of Staten Island, New York, a company affiliated with 
protestant. Protestant urges that the agreements are contrary to 
sections 15 and 16 First, detrimental to the commerce of the 
United States and contrary to the public interest, and should be 
disapproved or set down for an evidentiary hearing. Comments were 
received from other interested eens that the agreements 
are in the public interest and should be approved by the Commission. 
Certain of these parties urge that the agreement be approved without 
a hearing by the Federal Maritime Commission. 

The Commission has reviewed the agreements, protests and . 


replies and other comments and is of the opinion that the agreements 


should be approved. Proponents have demonstrated a transportation 


need for the agreements and it would appear that the agreements are 


not unjustly discriminatory or unfair or detrimental to the commerce 


ee eee 


2/ New York Chamber of Commerce; the New York City Council on Port 
Development and Promotion, comprised of Incustry and Labor 
representatives; The Cunard Steam-Ship Company Limited; French 
‘Line; and the International Longshoremen's Association, A-F-=- - 
c.I-.0- 


of the United States and are not contrary to the public interest. 
The only protestants against approval of these agreements are 
Marine Space Enclosures, Inc-, the proponent of an alternative 
passenger terminal plan, and American Dock Company, an affiliate of 
Marine Space Enclosures, which owns five piers on Staten Islard 
which we have reason to believe are Being planned for cargo 
operations. The particular interests of the protestants 
appears to be indirect and remote. 
New passenger facilities are clearly needed at the Port of 
New York. Practically all possible sites for such facilities 
and other passenger terminal property in New York are owned by 
the City. The Authority is expert in the field of terminal 
construction planning and operation. It is only logical that if a 
new passenger terminal is to be provided at the Port of New York, 
it would in all probability be provided by either the City, or the 
Authority, or as in the case in Agreement No. T-2271, both parties, 
through use of public funds. In the past no Paeeensen terminal 
facilities in New York have been provided by private interests. 


Passenger facilities at the Port of New York are sub-standard, 


dilapidated, run-down, inefficient and unattractive. For years 


it has been recognized by governmental bodies, the steamship 


industry, and labor interests that ocean passenger service at 
New York has suffered from these inadequacies. Modern and 
efficient passenger facilities for New York are essential if 


* ocean passenger vessels are to continue service at that Port. 
| 

{This project has been the subject of three public hearings in 
New York. Virtually every entity representing the public and 
maritime interests at New York have supported this proposal and 
these agreements. Representatives of passenger lines, maritime labor, 
the Department of Transportation, the Snes 3G Customs and other 
maritime interests strongly supported construction of the proposed 
new passenger terminal. No passenger lines appeared in opposition. 
The only opposition was from protestant, a real estate developer, 
who presented an architectural "rendering" of a project which 
would include passenger terminal facilities. penteseane states 
that it has plans to construct a major complex of dwellings, hotel 
and office units, built over subaqueous parking, and ancillary 


| 
facilities on the waterfront of the City of New York and that 
| 


such plans include construction of an advanced terminal for passenger 


lines. The proposals of protestant were rejected by officials of 


the City of New York. 


We are persuaded that these: factors demonstrate that the 
agreements encompass sufficient transportation benefits in the 
public interest to warrant their approval. In fact, the trans- 
portation need is so clear we consider it essential that the 
project be permitted to be initiated as soon as possible. 

Agreements T-2271 and T-2272 are unique, and involve relation- 
ships and obligations which in their present form have not here- 
tofore been subject to Commission consideration by virtue of its 
authority under section 15 of the Shipping Act, 1915- Consequently, 


the Commission reminds the parties to the agreements of the 


obligations which they undertake among themselves and toward the 


public interest. Commission approval of an agreement under section 
15 grants the agreements and its parties anti-trust immunity for 
activity which otherwise would be subject to scrutiny and possible 
other action under our federal anti-trust laws. This result 
warrants special mention here, not only because of the unique 

nature of the agreements, but because of certain clauses and 
provisions in the agreements which are of especially anti-competitiv« | 
character and effect. Standing alone this does not require dis- 
approval of the agreements or portions thereof. It does require, 
however, that the Commission emphasize its jurisdiction over 
agreements once they receive Commission approval. 


Under section 15 of the Shipping Act, 1916, the Commission 


retains full power of surveillance over approved agreements as a 


‘ eondition of approval. The Commission, after approval, Petatns 
the power to “cancel or modify any agreement, or any modification. - 
thereof, whether or not previously approved by it, that it finds 
to be unjustly discriminatory or unfair. - - or to operate to the 
detriment of the commerce of the United Statestiior to be contrary 
to the public interest, or to be in violation of /the shipping 
Act, 1916/7. - ." 

In addition to this continuing surveillance, the Commission's 
jurisdiction over section 15 agreements includes the .settlement 
of disputes arising out of the operation and seplementat fort of 
such agreements. Any aggrieved party, whether or not a party to 
the agreements, may avail himself of the formal or informal pro- 
cedures established by this Commission for the hearing of disputes, 
complaints or other disagreements as to the effect, operation or 


implementation of section 15 agreements. 


So that the Commission may be able to properly exercise its 


continuing BenOcity with regard to.approved section 15 agreements, 
we require complete information as to their operation. ‘this is 
éspecially true with agreements such as T-2271 and 72-2272 which 
contain particularly anti-competitive provisions. Consequently, 
the Commission wan recute the parties to the subject agreements 


to keep the Commission informed of the internal and external 


Se 
operations of the agreements. The information will be demanded 
as the Commission deems necessary or on a periodic basis. It will 
be submitted through written reports, the submission of specified 
data or operating records, or obtained by investigation by the 
Commission or in any other manner within the present or future 
authority of the Commission. 


Tariffs covering dockage, wharfage, and other terminal service 


fees applicable at the interim and new passenger terminals shall 


be filed with the Commission. Such tariffs and any changes thereto 
shall be filed on at least 30 days advance notice, entess the 
Commission for good cause shown shall grant special permission 
for changes on less than thirty days. 

IT IS THEREFORE ORDERED, that agreements No. T-2271 and T-2272 


“are hereby approved pursuant to section 15 of the Shipping Act, 1916. 


By the Commission, April 7, 1969. as i ack 
ii L oy 


Thomas Lisi 
Secretary 


APPENDIX B 


FEDERAL MARITIME COMMISSION 
AGREEMENTS NOS. T-2271 and T-2272 


SUPPLEMENT TO ORDER OF APPROVAL 


By order dated April 7, 1969 the Commission approved pursuant to 


section 15 of the Shipping Act, 1916, Agreements Nos. T-2271 and T-2272 
under which the.City of New York, the Port of New York Authority and the 
passenger ship carriers serving the Port of New York have acrenaed for the 
construction and operation of a new consolidated steamship passenger ter- 
minal in the Port of New York. In our order of approval, we noted that we 
would continue close supervision over the agreements because of the anti- 
competitive features therein. The Coymission's order of approval of these 
agreements is presently being reviewed by the United States court of Appeals 
for the District of Columbia Circuit. 

On April 25, 1969, we received a telegram from seven eee 
carriers, primarily cruise lines, who represent that they are major users 


of the facilities covered in Agreement No. T-2271. The telegram states that 


| 
strongly feel that further discussions are necessary 
regarding the project in view of the changing cost 
picture and unresolved apportionment of expenses 4s 
well as impossibility to choose alternate docking 
facilities in New York. 


the carriers: 


The carriers requested a meeting in order to anand their views on this 
matter. The Commission suggested an early meeting on this matter, but the 
carriers due to absence of officials of several of the carriers were unable 
to meet until May 14, 1969. Inquiry by the Commission's staff indleates 


no desire on the carriers" part to consider this as a formal protest. 


-2- 


On April 29, 1969 the New York Port Authority filed tariff pages 


covering rates and charges applicable for the interim terminal facilities 


to be effective not earlier than June 1, 1969. 


On May 8, 1969 a document entitled "Stipulation of Proponents” was 
received. Contained in this document was a stipulation between the City 
of New York and the New York Port Authority entered into at the suggestion 
of the Department of Justice to resubmit the agreements for Comnission re- 
view at least six months prior to the termination of the original lease 
term of 23 years. 

fhe aforementioned information, in light of our continuing jurisdiction, 
necessarily requires further comment on our part, however, in no way does 
this affect the Commission's original order of April 7. 

The cruise lines express concern over the "Smpossibility to choose 
alternate docking facilities". This again brings to light the question of 
the exclusivity provisions of the agreement, as does Item 870 of the tariff 
requiring carriers using the interim facilities to comply with the provisions 
of Agreement Ne. T-2272. 

In our earlier order we noted our concern over the anticompetitive 
features of the agreements. Of particular concern was the provision of 
Agreement No. T-2272 allowing for. a possible exclusive use of the facility 
for 73 years. The principal objective of this provision is to insure re- 
capture of the original capital costs. Of this 73-year period of exclusive 
patronage, the first 23 years are necessary for the repayment of capital 
costs through the amortization of the bond issue. This initial period is 


certainly necessary at least to insure the threshold success of the project. 


-3- 

In our earlier order, we approved the agreements and thus the anti- 
competitive provisions contained therein because the " [p/ropenents have 
demonstrated a transportation need for the agreements". It is clear that 
the passenger ship carriers are unwilling, and perhaps unable, to enter 
into long-term fixed leases providing for rentals adequate to permit the 
City or the Port, Authority to finance, build and operate a badly-needed 
new passenger ship terminal in the Port of New York. The passenger ship 
traffic has declined on transatlantic runs and there is little prospect 
for improvement of that portion of the passenger ship business. The cruise 
traffic is growing but that business has not become sufficiently stabilized 
to permit cruise carriers to undertake long-term lease commitments. Lacking 
firm leases from the passenger ship carriers, the only possible self-support- 
ing basis on which the City and the Port Authority could proceed to finance 
and to build the new terminal is that the carriers be require? to use the 
new terminal to the exclusion of other properties in the City of New York for 


all of their Port of New York traffic. In light of the policy of the City 


and the Port Authority that such terminal should be self-supporting, it is 


logical for the City and the Port Authority to require carrier commitments 
for exclusive use of the new terminal on a tariff basis in order for the 
public agencies to have some assurance that they will recapture capital and 
operating costs. Although we were somewhat troubled by the necessity of the 
exclusivity provisions beyond this period we were not uamindful of the fact 
that the agreements in question are lawful only and so long as approved 

by us under section 15. The proponents of the agreements have easetl our 
concern somewhat by their submission of a stipulation to resubmit the 
agreements at the end of the amortization period. In view of this stipu- 


lation the Commission will at that point review the agreements in light of 


re 


current circumstances and decide anew whether any continued anticompetitive 
agreements would be in the public interest. This, we believe, will insure 
the protection of the public interest and it also demonstrates further the 
desire and objective of the proponents to serve the interests of the com- 
merce of the Port of New York without imposing any unnecessary burden on 
the passenger ship carriers. 

We again remind all concerned parties of our continuing surveillance 
over the agreements and the tariff in question and the availability of in- 


formal and formal procedures for the settlement of disputes arising there- 
from. 


By the Commissions May 12, 1969 / lee 


‘Secretary 
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I. Plaintiff Has Standing to Seek Review 


A. The Argument of Respondents .... 


B. Argument of Intervenors .. 
IT. Arguments on the Merits ..... 
A. Issues of Fact... 


B. These Economic Issues of Fact 
Could Only be Resolved by Full 
Hearing or if Summary Proceedings 
Were Approved, by Deciding Them 
Against Intervenors 


PETITIONER'S REPLY BRIEF 


I. PLAINTIFF HAS STANDING TO SEEK REVIEW 


EAN ND eS 


The respondents and intervenors alike challenge plaintiff's 


standing to review the Commission's order. 


The reason stated by respondents is rather outside the 


usual run of such challenges, namely, that petitioner suffers 
not from that order but from the action of the City, which "has 
precluded petitioner from building a terminal on any desirable 
site in Manhattan aoe Respondent's brief 7. The argu- 
ment is that the City has plenary power to deny the use of 
its property, and that its selection of an exclusive lessee 
is beyond the Commission's jurisdiction and control; hence, 
"Here petitioner is not affected by the action of the Federal 
Maritime Commission. Petitioner's aggrievement, if any, is 
from the decision of the City of New York when it selected 
the Port Authority's proposal." R.br. 8. 
Remarkably enough, the challenge by the intervenors to peti- 
tioner's standing raises only conventional questions in this 
category, and evinces no disposition to disclaim or to under- 


value the shield of §15 approval that the Commissioner's order 


1. Respondents are not saying here, as intervenors per— 
sistently say, that petitioner is seeking to review the award 
of the actual site of the Port Authority's proposed terminal. 
Petitioner has throughout recognized the City's right to award 
that site as it sees fit. Petitioner's protest has been directed 
against the exclusion of all competitive facilities, augmented 
by the tying provisions of the agreements. Respondents rightly 
admit that the City has closed off Manhattan Island - and much 
more. 


2 


has erected. Intervenors' brief 17 ff. 


Neither attack is sound. 


A. THE ARGUMENT OF RESPONDENTS 


ee eee 


1. The argument of respondents must be that if the City 
has plenary power to deny the use of its property, it may by 
contract with a favored lessee agree to exercise this plenary 


2/ 


First, the true context must be established. These agree- 


power against all others. 


ments reach far beyond the use of city property; they not only 


forbid tne City to exercise reciprocal power to lease to otners, 


put they also require the City to forbid otners to use their 


own property competitively, and they compel all carriers, the 
whole passenger market, to use only the single permitted 
terminal. Does the’ Commission say tnat none of tnis is within 
its jurisdiction and control under §15? But the Commission 
did take jurisdiction, in accordance with the plain words of 
the statute and a long line of precedents: Can it now dis- 
claim jurisdiction in order to defeat review of its act of 
approval? 

Second, the question is not whether the Commission can 
command the City to grant plaintiff a site or to permit plain- 


tiff to use its own property or terminal. Assuming the 


2. On its face the argument proves too much: if the 
City can deny the use of its property it can presumably con- 
dition such use. If it is immune to §15 it is also then 
immune to §17, 46 U.S.C.A. §816. This result is too absurd 
to maintain. California v. United States, 320 U.S. 577 (1944); 
Los Angeles v. FMC, 385 F.2d 678 (C.A.D.C. 1967). 
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Commission cannot do that,-/1¢ certainly does not follow 


that §15 requires it to sanction an agreement with a rival 
operator whereby the City promises to refuse such a grant or 
permit. On the contrary, the Commission can disapprove an 
agreement that lays down such a requirement, just as it can 
disapprove the other exclusive and tying provisions, ail on 
settled principles of the Shipping Act. Curiously, the 
Commission has approved, thereby saying to the City affirm- 
atively what counsel pretends it could not say negatively: 
You may contract to exclude petitioner from the market by 
refusing him either a lease on your property or a permit to 
use his own, and by forbidding all carriers to patronize him. 
Viewed in this light, the argument of respondents 
translates into the assertion that the petitioner's aggrieve- 
ment flows not from the order, but from the agreement which 
the order approves, a distinction surely impossible to defend. 
What aggrieves petitioner substantively is deprivation of its 
right to enter the terminal field by a flat prohibition to 
construct even on its own property in Staten Island, and by 
a compulsion tying the whole market of carriers exclusively 


to the monopoly terminal; that deprivation stems directly 
| 


3. In Ballmill Lumber & Sales Corp. v. Port of N.Y. 
Authority, 10 S.R.R. 131 (FMC 1968), the Commission in fact 
did exactly what its counsel says it cannot do here: it 
said to the same Port Authority, You may not allow one lessee 
to operate a public terminal without permitting its compe ti- 
tors to do so also; if you allow one you must allow all, even 
if "it is not at all clear that Ballmill or other tenants 
would have the necessary resources or even the desire to oper- 
ate a public terminal" (at 139). 


4 
from the agreement; and the agreement has legal immunity only 
under the Commission's order of approval. It is in that 


airect sense that the order aggrieves petitioner. 


2. Respondents also say that the petitioner lacks stand- 


ing to complain of the injury to carriers compelled to use 


4 
the monopoly ens R.br. 8. This statement is erroneous 


in law even as literally formated’ But we are also entitled 
to complain of the clauses that threaten discrimination against 
carriers unless they yield exclusive patronage simply because 
the threat will work, and exclusive patronage for the monopoly 
facility preempts and forecloses the whole passenger market 

to which petitioner must look. The order approving the compul- 
sion upon the carriers is therefore a direct aggrievement to 


petitioner, which it has standing to attack before this Court. 
B. ARGUMENTS OF INTERVENORS 


The arguments of intervenors go along conventional lines 
that petitioner suffers no legal wrong and no direct impact, 


especially pecuniary. Port Authority's brief 17 ff. 


4. Respondents rejoice a little prematurely over the ab- 
sence of carrier complaint, R.br. 9. Six lines, carrying 
40% of the traffic, have applied for relief to this Court. 


5. The whole! line stemming from FCC v. Sanders Bros., 
309 U.S. 470 (1940); Scripps-Howard Radio v. FCC 316 U.S. 4 
(1942); and FCC v. NBC (KOA), 319 U.S. 239 (1943), is to the 
contrary, especially since the Administrative Procedure Act. 
3 Davis, Administrative Law Treatise, §22.05. Compare the 
Second Circuit doctrine of private attorneys general, Associated 
Industries v. Ickes, 134 F.2d 694 (1943); Reade v. Ewing, 205 
F.2d 630 (2983 }5 Scenic Hudson Preservation Conf. v. FPC, 354 
F.2d 608 (1965 


. 


-) i 

1. The three cases cited in this context, Kansas City 
Power & Light Co. v. McKay, 225 F.2d 924 (1955); Pennsylvania 
RR Co. v. Dillon, 335 F.2d 292 (1964); and Fugazy Travel 
Bureau v. CAB, 350 F.2d 733 (1965), are authority in the 
traditional line of Tennessee Electric Power Co. v. TVA, 
306 U.S. 118 (1939), and Alabama Power Co. v. Ickes, 302 U.S. 
464 (1938). This line is to the effect that persons suffer 
no justiciable legal wrong if the injury of which they, com- 
plain consists in subjecting them to competition, however 
painful or even illegal. | 

Our case is the exact opposite. Petitioner seeks not 
to be free from competition but to be allowed to compete. It 
is the intervenors that seek to be free from competition. 

The whole weight of this line of cases depends on 
the public policy favoring and protecting competition. Sec- 
tion 15 has the same fundamental object, as the Commission 
repeatedly reminds us in its decisions. Petitioner stands 
as seeking to be allowed to compete in the passenger terminal 
business, which it has a legal right to do under the public 
policy of the nation. It stands squarely within the class 
protected by the law. Unless the Commission's order, which 
deprives him of that right, is correctly decided under the law, 
he suffers legal wrong within the meaning of all the canons 
covering review, including the Administrative Procedure Act 


and the various decisions cited. 


2. When a party is directly affected by an order! and has 


a legally protected right, he has standing to review, without 


more. Intervenors, however seem to contend that a showing 


of pecuniary damage is also required. Contra, Scenic Hudson 


Preservation Conf. v. FPC, 354 F.2d 608 (1965), and extensive 
annotation at 615. 


a. Where the complaint is denial of the legally. 


protected right of entry, measurable pecuniary loss cannot 


be the test. The financial value of opportunity denied is 
not always susceptible of measure in the same sense as in 

a breach of contract. It would be an anomaly if this pro- 
tected right could be defeated by the very act that illegally 
invades it. That would be the effect if intervenors could, 
by force of the Commission's order, first prevent petitioner 
from building and operating a terminal, and then escape 
review on the ground that petitioner does not own and operate 
a terminal. 

b. A more realistic test might include an inquiry 
as to the seriousness of petitioner's plans to enter. That 
might present, in'any given case, an issue of fact, bearing 
upon bona fides and excluding volunteer intervention in 
public affairs. Intervenors appear to be making some such 
point, PA Br. 20-21, in the midst of a vituperation based 
on several misstatements of fact and on other matter dehors 


the mecorane/ Of course, we do not see why the Commission 


6. For instance, it is quite untrue that "petitioner, 
until filing of its brief here, was insistent that it would 
carry out its conception on City-owned property already leased 
to others", Port Authority's brief 21. Petitioner has from 
its first submission to the Commission acknowledged that the 
City has disposed of that property, and has sought only to 
protect its access or rights to other property. The question 
has therefore never been of providing an "alternative" to the 
Port Authority plan, but of providing a competitor. The whole 


"/ 


should particularly doubt the good faith or the technical, 


mechanical and financial ability to carry through its pro- 
posals of a consortium consisting of petitioner (no insignif- 
icant grouping in its own right), United States Steel 
Corporation and Morrison-Knudsen Corporation, altogether 
scarcely the fly-by-night figure that intervenors conjure up. 
But at the least, when such a consortium represents that it 
is planning such a project, it is entitled to expect the 
Commission to investigate this allegation before accepting 
the denial of another party; indeed, in a proceeding that 
partakes of the nature of a motion for summary judgment by 
such other parties, the affirmative allegation is what the 
Commission should have accepted as true. | 
Buttressing their reputation was the representation 
of petitioner that the group were ready to press forward with 
essential engineering site-feasibility studies at substantial 
cost to themselves. In a case in which a planner is faced 
with a dead stop that totally excludes him from the field, 
the question of whether his plans have reached the requisite 


6 (cont'd.) brief of the intervenors treats petitioner 
as being in effect one of its associates; yet some statements 
that would be true of petitioner, a newly-formed corporation, 
are not true of its associate and affiliates, which severally 
or collectively do own or have owned substantial marine prop- 
erty in the Port of New York including a passenger terminal. 
Since the intervenors permit themselves the contrary assertion 
from outside the record, id. 20 and elsewhere, perhaps the 
Court will overlook our correction. The Port Authority, we 
may add; has never operated a passenger terminal. 
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maturity should be judged by a more indulgent standard. No 
one will ever get a step farther if these agreements stand; 
no one can be expected to invest millions merely to buy a 
law suit, and we submit to the Court's consideration that 
if a litigant can acquire standing only by building a project 
that, as matters gtand, is illegal, no challenge to these 
agreements will ever appear on this Court's calendar. 

We again invoke Matson Navigation Co. v. FMC, 405 
F.2d 796 (C.A. 9, 1968), and the underlying Commission decision 
at the examiner's level, reported at 9 S.R.R. 191, 223, 229 
(1967), for a case in which the expectation of entry into a 


Y/ 


given trade was deemed to confer standing. 
II. ARGUMENTS ON THE MERITS 


The remainder of respondents! brief, pp. 10-17, is 
exiguous. It argues in outline that the Commission had 
information showing "that the economic feasibility of the 
new facility depended heavily on the consolidation of all 
passenger traffic", p. 10; that it found "in essence, that 
without the restrictions which seek to consolidate all 


vessel services, the badly needed facilities would not be 


8 
built", p. Te fina no other evidentiary hearing was required 


pecause "petitioner failed to point out to the Commission in 


7. The decision is probably at variance with this Cir- 
cuit's Dillon and Fugazy line cited supra p. 5, being more 
nearly consistent with Curran v. Clifford, 8 S.R.R. 20,298 
(C.A.D.C. 1968). However, we do not invoke the decision for 
that purpose. 


8. This part of the argument depends on the Commission's 


supplemental order of May 12, 1969, which we have moved to 
strike. 
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its protest exactly what factual questions were in dispute", 
p-. 14. | 
Broadly, the intervenors seem also to be saying that 
there were no real issues of fact, that the Commission had an 
adequate record before it in the pleadings, and that it de- 
cided correctly in a decision sufficiently detailed in respect 
of findings and reasoning to satisfy §§ 8(b) and 10(e) of the 
Administrative Procedure Act, 5 U.S.C.A. §§ 557(c) and 706. 
We respond by first setting out the issues of fact 
in the case. 


A. ISSUES OF FACT 


Section 15 requires disapproval of agreements found 


by the Commission to be unjustly discriminatory or unfair be- 
tween carriers (among others), or detrimental to commerce, or 
contrary to the public interest, or in violation of the Act. 
P.br. App. A. Petitioner raised issues on each of these 
grounds. It showed that: 

(1) Paragraph 9 of T-2272 provides that some car- 
riers will be served at the proposed terminal and others will 
not, and that the only basis for the difference in treatment 
is that the former promise to patronize the terminal lexctus 
sively for 73 years. Petitioner's allegation was that there 


is absolutely no difference in the cost or value of the actual 
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terminal service to be rendered to either carrier's ship, that 
is, no difference in transportation characteristics of the ser- 
vice; this is the classic case of unjust discrimination between 
persons, forbidden since the dawn of regulation of carriers 

and similar entities affected with the public interest. We 
specifically cited recent cases of the Commission reaffirming 
this fundamental rule, which are summarized in petitioner's 
main brief 20, 25-28 (to which, it is noticeable, respondents 
do not even attempt an answer). Petitioner's allegations did 
more than "raise issues of fact": it really established a 


prima facie case, upon which if no offsetting facts could be 


proved, it was entitled to prevail, under the Commission's own 


9/ 


precedents .— 
(2) The agreements create detriment to commerce by 

depriving New York of a variety of terminal services essential 
to healthy commerce, by depriving carriers of access to com- 
petitive terminals, and requiring them to patronize exclusively 
a high-cost terminal. These were preeminently economic issues, 
issues of fact. The pleadings of the intervenors themselves 
admitted that serious difficulties were being encountered in 
satisfying more than two-thirds of the carriers, Exhibit 6. 

9. Petitioner was entitled to raise this issue, we repeat, 


because the carriers coerced by this rule represented the whole 
market available for competition. 
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The respondents' incautious insistence that the project enjoys 
the enthusiastic endorsement of the carriers, R.br. 8-9, can 
scarcely have been dry when one-third of them, carriers of 
over 40% of the trade, sought leave to intervene herein on 

the simple ground that the new costs about to be thrust upon 
them will cause them severe loss or drive them from New York. 
The danger of brushing off petitioner's allegations, verified 
as they were by the showing of intervenors themselves, is 
surely illustrated here: a Commission charged with the high 
duty of supervising agreements to preclude detriment to com- 
merce should either have expertise or strong routine investiga- 
tive procedures for ascertaining the facts and guarding against 
mistakes so flagrant as this; failing both, it should at least 
allow hearings to responsible protestants, in order to open 

for itself a traditional channel to the facts. Can it any 
longer be pretended that the carriers enthusiasticelly endorse 


these agreements, and that there are no disputes of fact con- 


cerning them? 


(3) The agreements are contrary to public policy be- 


cause, in violation of that policy, they destroy free competi- 
tion among terminal operators and require carriers to give 
exclusive patronage to a single terminal. Here petitioner had 


the benefit of a line of Commission cases and the fresh, 
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authoritative Svenska decision of the Supreme Court establish- 
ing that agreements violating the antitrust laws are presump- 
tively unlawful under § 15; here, therefore, it also did more 


than "raise issues of fact"; it established a prima facie case, 


which only offsetting facts concerning transportation need 


could outweigh. We had also the benefit of fresh cases by the 
Commission explicitly rejecting just such contracts as are 
involved here when advanced by other cities (to which, we 
notice again, the respondents also make no reference in their 
brief). Their effect is totally to overweigh the defensive 
allegations intervenors have assembled and which the respon- 
dents seem to have accepted. See petitioner's main brief 31-33. 
It is beyond understanding that profound economic is- 
sues of this scope should be disposed of on moving papers in 
contradiction of all Commission precedent. Whether the ter- 
minal required support of guaranteed patronage; whether if so 
it required 100% of all potential business (on the face of it, 
66% would provide the claimed necessary income); whether al- 
ternative methods of support were available; whether it was 
true that carriers would not agree to the leasing methods 
traditional in New York; why a bar to other terminals and car- 
rier exclusive patronage were necessary at all if intervenors 


were so sure no one else, including petitioner, would or could 
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build competitive facilities and all other existing facilities 
were to be closed down: these fundamental questions of fact 

| 
were present and urgent. The intervenors' answers were ac- 
cepted by the Commission on faith, and as well the ultimate 
conclusion, now destroyed beyond reconstruction, that this par- 
ticular terminal is an essential transportation need instead 


of a white elephant whose care and feeding will ruin many of 


the carriers upon whom it is to be foisted. 


(4) Finally, the agreements violate § 15 in violat- 


ing § 16 First, by (a) preventing petitioner from operating a 
public terminal, and (b) refusing service to any carriiers 

| 
other than those who give exclusive patronage to the Port 
Authority terminal. Here, too, petitioner was able to cite 
fresh Commission authority (once again ignored in the opposing 
briefs) establishing that it is unreasonably and unduly preju- 
dicial for a municipality to refuse one party the right to 
operate a public terminal while conferring it on another , and 
that it is anreenonaiae to accord preference in service to 
regular customers. See petitioner's main brief, 37-39. Again, 
petitioner did more than "raise issues of fact": it estab- 
lished a prima facie case, which only offsetting facta could 


overweigh. 
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THESE ECONOMIC ISSUES OF FACT COULD ONLY 
BE RESOLVED BY FULL HEARING, OR IF SUM- 
MARY PROCEEDINGS WERE APPROPRIATE, BY 
DECIDING THEM AGAINST INTERVENORS 
The thrust of petitioner's allegations on these is- 
sues was to create a prima facie case in fact and law that 
the agreements were illegal under § 15. Neither respondents 
nor intervenors seem to grasp the legal significance of that 
circumstance. It meant that unless the prima facie cases 
were rebutted by substantial evidence, the agreements must be 
disapproved. FMC v. Svenska Amerika Linien, 390 U.S. 238, 
246 (1968); and see cases collected in petitioner's main 
brief, 20. Thus, apart from all questions of fair opportunity 
to be heard, summary disposition, if resorted to at all, 
should have been in petitioner's favor, not against it. 
1. If anything is clear about the order under review, 
it is that no evidence whatever was before the Commission to 
offset petitioner's allegations of unjust discrimination and 


unfairness, detriment to commerce, and violation of § 16 First. 


The Commission's conclusory finding on the first two of these 


issues, couched merely in the words of the statute, and its 


total omission of reference to the third, fail utterly to sat- 


LO 
isfy established standards of judicial eoteue 


10. We need not invoke the cases that reject post-hoc 
rationalizations by counsel, who have attempted none. As for 
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The only matter presented to the Commission By the in- 
tervenors, following petitioner's protest, related to the need 
for a new terminal, which the Commission treated as satisfying 
the public-interest standard of § 15.2L/ The opposing briefs 
attempt to bridge the gap by arguing that the moving papers con- 
tain "evidence" that only by exclusive tying arrangements could 
the Port Authority's requirement be met of a self-liquidating 
investment, and that "consolidation" was a requirement of city 
planning. Passim. No paper certified to this Court by the 


Commission as part of its record contains any such "evidence"; 


some of these allegations appear for the first time in the 


brief of intervenors; the brochures attached to their original 
responses to petitioner's protest (petitioner's Exhibit 4, 
Attachments A, pl2/) are bare of all but these argumentative con- 


clusions: "Instead of the present practice of leasing piers on 


10. (cont'd.) the efforts of intervenors, PA br. 40-44, 
we deal with them below; here it suffices to say that, vitupera- 
tion apart, they do not treat the merits. 


1l. The supplemental order of May 12, 1969, undertook to 
fill up the logical gap pointed out in our main brief. We have 
moved to strike the parts of the opposing briefs that’ depend on 
this order. 


12. The Court may forgive us for chuckling at the “artists' 
renderings" (Attachment A, p. ii) illustrating these brochures , 
considering the abuse of petitioner's "renderings" that appears 
throughout these papers, and seeps into the Commission's order 
under review. Evidently one man's rendering is another man's 
artistry. 
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a long-term contractual basis, the most feasible way for the 
ship lines to pay for the use of the new terminal would be on 
a ship-by-ship basis with a tariff of dockage and wharfage 
charges." Attachment A, p. 99. "It is believed that further 
analysis and discussion with the ship lines will indicate that 
the new consolidated terminal, with its vastly improved facili- 
ties and amenities would offer substantial advantages and econ- 
omies to the ship lines and, as well, many advantages to their 
passengers, waterfront workers, and the public at large, which 


would more than justify this additional expenditure." Id. 102. 


“The new terminal, when completed, would be operated by the 


Port Authority on a consolidated basis. *** As in the original 
proposal, it is assumed that the present practice of leasing 
piers on a long-term basis will be discontinued in favor of a 
system under which the ship lines will pay for the use of the 
terminal on a ship-by-ship basis according to an established 
tariff of dockage and wharfage charges. The City, the Port 
Authority and the ship lines would agree that any vessel in the 
passenger service calling at New York would be required to use 
the consolidated terminal." Attachment B, p. 37. [Emphasis 
added. J 

What "evidence" do these documents contain of the 


propositions now urged by intervenors? The last sentence 
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quoted is the only reference to exclusive patronage in either 
document, and it is unaccompanied by a shred of reasoning, dis- 
cussion or explanation, let alone basic information. Nor do 
the response and supplementary response of intervenors to 
petitioner's protest, petitioner's Exhibits 4, 6, do more. 
The barest conclusory statement might be read in the latter: 
"It is obvious that the Carriers understand the essentiality 
of the requirement that to the extent that the paces can do 
so, they will commit their efforts and activities solely to 
the public consolidated ship terminal. None of the Carriers 
have protested this requirement or any other provision of the 
agreements.'' Petitioner's Exhibit 6, p. 11; caphneria eddeds 
Attached to that document, as petitioner at once 
pointed out to the Commission, .as evidence squarely contra- 
dicting this representation. Petitioner's Exhibit 6, attached 
telegram of March 1, 1969, from one Lukens to twelve lines, 
and letter of Italian Line to Lukens dated March 20, 1969. 
These showed that two-thirds of the lines had serious| enough 
objections to refuse to sign, and that there was arene major 
disagreement about the design of the piers, deemed actually 


unsafe by the most important single line. 


If the Commission was not alert enough a guardian of 
| 


the public interest, or skillful enough a technical agency, 
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itself to ferret out the underlying facts, now at last crys- 
talized in open court, should it not have recognized from 
these signs of deep discontent, actually before it, that the 
agreements presented a genuine controversy? How could it 
reasonably have contented itself with the cool observation 


that "No passenger lines appeared in opposition"? The theory 


of an expert regulatory agency, guarding the public interest 


and not merely calling balls and strikes, Scenic Hudson 
Preservation Conf. v. FPC, 354 F.2d 608, 620 (C.A. 2, 1965), 

is subverted when it closes its eyes to matters squarely 

before it, properly raised by a responsible protestant, against 
which appear the merest conclusory allegations of proponents. 
The Commission's brief findings were based on those conclusory 
allegations, and contradicted as they were by the only real 
evidence (i.e., the record of actual exchanges between the 


parties), cannot be sustained. 


2. We have showed that (1) the Commission made no find- 
ings to sustain its conclusion that the agreements did not 
offend against the unjust-discrimination and detriment-to- 
commerce clauses of §15; (2) did not even mention the "“violation- 
of-this Act" clause (referring to §16 First); and (3) made 
findings on the issue of public interest on the basis of con- 
clusory allegations of intervenors squarely contradicted by 
the only evidence before it. 

In this connection, we notice an argument of inter- 


venors, PA br. ho-44, Recognizing the wealmess of the order 
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in respect of the first two of these points, they suggest that 
a finding of transportation need (for the agreements, which 
by now they concede is the necessary finding, rather than 
for the terminal alone) is sufficient to support agreements 
otherwise unjustly discriminatory, or unduly prejudicial, or 
detrimental to commerce. They cite no authority. | 
Transportation need is a conception fashioned by 
the Commission in connection with the public-interest clause. 
"the Commission must of course adduce substantial evidence 
to support a finding under one of the four standards of §15, 
put once an antitrust violation is established, this alone 
will normally constitute substantial evidence that the agree- 
ment is ‘contrary to the public interest', unless other evi- 
dence in the record fairly detracts from the weight of this 
factor.... We therefore hold that the antitrust test formu- 
lated by the Commission is an appropriate refinement of the 
statutory 'public interest' standard." FMC v. Svenska, 390 
U.S. 238, 246 (1968). "The Commission nas formulated a prin- 
ciple that conference restraints ... will be approved only 


if the conferences can bring fortn sucn facts as would demon- 


strate that the *** rule was required by 4 serious transporta- 


tion need necessary to secure important public benefits or 
in furtherance of a valid regulatory purpose of the Shipping 
Act." At 243. 

The four standards of §15 against which agreements 


must be measured are stated disjunctively. They must each 
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be satisfied. A clause not required to be disapproved as 
detrimental to commerce may fail as unjustly discriminatory. 
The value of a facility to transportation may be set off 
against the public interest in free competition, but not 
against the right to be free from unjust discrimination. 
Equal charges for equal service would still be required; and 
if the only way to finance this valuable facility were to 


charge some ships two times as much as others for identical 


secon the agreement must fail. For "unjust discrim- 


ination" has its own long established meaning, related to 
the cost and value of service. 

The same distinctions and traditions apply to each of 
the disjunctive clauses of §15. Introduction of the public- 
interest clause in 1961 was intended to add a new requirement 
for approval, and did not swallow up the other three. The 
Commission's "elaboration" of transportation need relates 
exclusively to this clause. 

It follows that it was required to make specific and 
more than perfunctory findings in each clause put in issue 
by petitioner, and that "transportation need" could not satisfy 
all. 

We must again remark that if the Commission had really 
adapted the proposition urged by intervenors, a complete new 
departure in construction of the statute, it ought at least 


— 


13. This may already be happening under the Port Authority's 
first tariff. 
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to have said so, and ought to have explained its own reasons, 
even if it persisted in refusing to allow petitioner to argue 


the issue. 


3. Intervenors cite a number of cases, which are dis- 


tinguishable. Savon Gas Stations v. Shell O11, 309 F.2d 
306 (C.A. 4, 1962), involved a restrictive covenant against 
competition by a landlord within an area of three square 
blocks; within that area, "there were at least 10 service 
stations" of all the well known brands (at 309). In Tampa 
Electric Co. v. Nashville Coal Co., 365 U.S. 320 (1961), 

the contract was nonexclusive, was held to have no tendency 
to foreclose competition, involved no dominating seller, and 
represented less than 1% of the market. These Sherman Act 
cases are quite different from the present situation, in 
which the whole market is to be preempted, there is CONDE no 
outside competition, there will be one seller only, and the 
arrangement is absolutely exclusive. 

We have maintained the necessity for hearing in a 
case involving fundamental questions of monopoly and in which 
prima facie the agreements violate all clauses of §15. | Re- 
spondents and intervenors invoke Citizens for Allegan Couey 
v. FPC, No. 21,842, April 29, 1969, as holding that a federal 
regulatory agency may defer to a city's determination of 
public interest and refuse any hearing, even briefs and argu- 
ments, to persons aggrieved. The Court's admitted difficulties 
with the case, which led it to narrow its ruling to the specific 
facts (slip op. 2), suggest that it did not expect to be faced 
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so promptly with a claimed parallel. 

We submit the following substantive distinctions: 
(1) The rule would not apply in antitrust litigation or 
where "an agency is considering approval of a merger or other 
issues of consolidation of control" (p. 5); here the whole 
issue is monopoly of shipping facilities and patronage in an 
antitrust setting. (2) The agency hands down a careful 
opinion addressed to each of the problems raised by petitioner, 
with reasons for concluding against it (pp.5-6); here the 
Commission's order was cursory and perfunctory, so far as it 
went, and entirely passed over substantial issues. (3) The 
decision of the city government, endorsed by a referendum, 
was partly political in character, the purpose of getting the 
municipality out of the electric business being held to in- 
volve considerations of political and economic philosophy (p.7); 
here the fact that the direction of ownership is the exact 
reverse is of decisive importance, because the method chosen 
clashes fundamentally with the interest confided to the 
Commission, namely, the protection of free competition; and 
the object of the Commission in allowing an invasion of that 
interest, namely, to procure off-setting transportation bene- 
fits, is different from the city's wish to guarantee its in- 
vestment, which is a simple monopoly purpose. (4) The politi- 
cal decision is not decisive, but one factor considered by the 


regulatory agency, and on the issue of public interest only 


(p.8); here the Commission, which according to the certified 


record had no specific knowledge of the City's proceedings, 


5) 


and no transcript of the public hearings to which it referred 


in its order, relied entirely upon the city's determination, 
as recounted to it by intervenors without independent verifi- 
cation, and passed only perfunctorily or not at all on other 
issues crucial to the Act. (5) The objections, when care- 
fully reviewed by theCourt, are not weighty; we submit: such 
review will show the reverse here. 

These differences sufficiently distinguish a deci- 
sion troublesome to the Court itself, which limited it to 


its own facts. 


4, Throughout the brief of intervenors, as throughout 
their pleadings before the Commission, they have evinced 
confusion on the interplay between petitioner's right to build 
and their desire to preserve exclusive control of all passenger: 
movement in New York harbor. 

The different positions of intervenors on this point 
are bewildering. They say petitioner could not build because 
no one but the City ever has, and then assail petitioner be- 
cause it might succeed, since its terminal would be part of 
a multiple structure having many uses, PA br. 21; they! say 
petitioner may build anywhere in the harbor except the; west 
side of Manhattan, p. 15, but that it may not build because 
that would destroy the plan of consolidation, p. 39; and they 
say petitioner can realize its project by "promoting its 


concept with twelve of the carriers", but that all carriers 
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must sign with them because otherwise their project is not 
viable, p. 15. 

The confusion in all these positions stems from 
refusal to recognize that the best chance of commercial suc 
cess lies in providing the superior facility. New toll 
bridges and highways rely on being the most direct and com- 
fortable passage, not on prohibitions against the use of 


alternative pathways, for the protection of their bond issues. 


Respectfully submitted, 


- \ 4 f 

lon \ & KL Ont Sanear 

Joseph A. Klausner 

Attorney for 
Marine Space Enclosures, Inc. 
1028 Connecticut Avenue 
Washington, D. C. 20036 


May 23, 1969 


